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LETTERS 


Editor’s Note 

The January 2007 edition of The 
Florida Bar Journal contained an 
article written by Glenn J. Waldman 
entitled “Federal Court Sanctions 
Against Attorneys Under 28 U.S.C. 
§1927 — The 11th Circuit Court 
of Appeals Attempts to Divide the 
Standard for Multiplying the Pro- 
ceedings in Bad Faith.” That piece 
discussed the case of Amlong & 
Amlong, P.A. v. Denny’s, Inc., 457 
F.3d 1180 (11th Cir. 2006), and the 
preparation of a deposition errata 
sheet involved in an attorney sanc- 
tions award that was overturned 
in that appeal. The author stated 
that a client of the Amlong law firm, 
“with the assistance of the Amlong 
attorneys, produced a deposition 
errata sheet consisting of 63 pages 
and a total of 868 changes” to her 
deposition. Neither the Journal 
nor the author meant to imply by 
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that statement that the Amlong at- 
torneys engaged in any unethical or 
wrongful conduct or that they oth- 
erwise were involved in suborning 
perjury. As clearly explained in the 
11th Circuit opinion and the Jour- 
nal article, the trial judge’s entry of 
sanctions against the Amlongs was 
invalidated as an abuse of judicial 
discretion and remanded for further 
proceedings. 


More on Citation Form 

Good article (“Citation Form: 
Keeping Up with the Times,” Janu- 
ary)! However, the article is mislead- 
ing in one respect. Abbreviated forms 
of citation are used if intended to 
stand alone. Except for citations to 
case reporters, citation forms should 
be spelled out in full if used as an 
integral part of the sentence. See 
Rule 9.800, Fla. R. App. P. 
Rose M. LEvVERING, Daytona Beach 
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“| will never reject, from any consideration personal to myself, the cause of 
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by Henry M. Coxe III 


Are We Outraged Yet? 


t was nothing less than refresh- 
ing to watch the outrage boil. 
Charles “Cully” Stimson, 
then deputy assistant secretary 
of defense for detainee affairs, said on 
the Federal News Radio that he was 
dismayed that lawyers at many of the 
nation’s top firms were representing 
prisoners at Guantanamo Bay, Cuba, 
and that the firms’ corporate clients 
should consider ending their business 
ties. 

“T think, quite honestly, when cor- 
porate CEOs see that those firms are 
representing the very terrorists who 
hit their bottom line back in 2001, 
those CEOs are going to make those 
law firms choose between representing 
terrorists or representing reputable 
firms,” said Stimson, a lawyer. 

Within two hours of that story 
breaking, I received at least 50 e-mails 
from bar leaders around the country. 
I made the decision that The Florida 
Bar could not sit idly by, especially 
when some of our own lawyers were 
representing detainees pro bono. 

With the unanimous support of the 
Board of Governors Executive Com- 
mittee, I fired off a letter to President 
George W. Bush, asking for his imme- 
diate repudiation of Stimson’s state- 
ments, which I described as “abhorrent 
to the highest ideals of this nation’s 
legal profession and an affront to the 
lawyers who provide legal services to 
the needy and oppressed throughout 
Florida and America.” 

The Florida Bar’s voice joined the 
chorus of condemnation by the Ameri- 
can Bar Association, numerous other 
state bars, and deans from more than 
130 law schools. Three weeks later, 
on February 2, Stimson turned in 
his resignation over his controversial 
remarks. 

Now that we've looked at Stimson 
with a judgmental eye, let’s take a long 
look at ourselves. 

While the number of lawyers steadi- 
ly increases in Florida, the number 
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of hours and dollars dedicated to pro 
bono service is decreasing. 

Here are the numbers for attorneys 
participating in pro bono through The 
Florida Bar Foundation’s Legal As- 
sistance for the Poor Grant Programs: 
The high in 1998 was 26,031 lawyers 
giving 163,210 hours. The low in 2005 
dropped to 16,618 lawyers providing 
81,910 hours. 

Monetary contributions have also 
declined, dropping from nearly $3.8 
million in 2003-04 to $3.4 million the 
following year. And those monetary 
contributions come from only about 
8,000 lawyers, one-tenth of the current 
Bar membership. 

Presently, 13,636 Florida Bar mem- 
bers state they do not provide any 
pro bono service or contribute a dime, 
and 15,605 failed to report at all, even 
though it is a mandatory requirement. 

We are quick to champion the ideal 
that lawyers have the obligation to 
deliver services to people most in need 
— popular or not, whether those people 
are Guantanamo detainees or tenants 
wrongly evicted from their homes. We 
are quick to denounce anyone who 
challenges that ideal, and we rise 


to fight for everyone’s access to our 
courts. But when we look closely at 
ourselves, are we doing the very thing 
we told the world is at the heart of 
our profession? Are we doing all that 
we should be doing when it comes to 
representing people who can’t afford 
to pay for a lawyer? If we answer 
honestly, many of us would have to 
say, “No.” 

Pro bono service is not the obligation 
of a few, or the duty of some Bar pro- 
gram or committee. Pro bono service 
is every lawyer’s responsibility. 

Consider this: For every person who 
shows up for help at legal services, an- 
other is turned away. Many just aren’t 
poor enough, because they make more 
than $9,800 a year as a single person 
or more than $20,000 a year for a fam- 
ily of four. Can you imagine trying to 
hire a private attorney as you struggle 
to make ends meet on that income? 

Many more fit federal poverty guide- 
lines, but they are rejected because 
there aren’t enough legal services 
lawyers to carry the load. 

These are battered women who des- 
perately want to divorce their abusers, 
elderly people hounded by credit card 
debt collectors because they can’t af- 
ford their prescription drugs, disabled 
children who aren’t receiving educa- 
tional services they need, and former 
foster children struggling to make it 
on their own. 

Thank you, Florida lawyers, who do 
step up to represent poor people who 
desperately need lawyers. 

But what has happened to the rest 
who have lost the will to meet this fun- 
damental obligation of our profession? 
Where is the firestorm of protest and 


outrage about that? 


Henry M. Coxe III 
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Cutting Classes 


Florida Tightens its Restrictions 
Class Action Lawsuits 


by Francis X. Rapprich Ill and Christopher M. Harne 


at was once a faint peal in the distance 

reverberated louder over the past few years 

and rose to a clang this summer following 

the 2006 legislative session. The bell of tort 

reform tolled loudly, first with the repeal of joint and sev- 

eral liability and then with a law that could change the 
landscape of class action litigation in Florida. 

On June 7, 2006, Florida Gov. Jeb Bush signed off on leg- 
islation (H.B. 7259/S.B. 2304) that will narrow the scope of 
permissible claims in class action lawsuits filed in Florida 
state courts.' The act,” which took effect on July 1, 2006, 
and is codified as F.S. §768.734, imposes more stringent 
requirements on potential class action claimants by ad- 
dressing both their capacity to sue and the damages they 
may recover. Nonresident claimants no longer have broad 
access to Florida state courts, but rather must fit within 
specific exceptions to the new general rule requiring class 
members to be Florida residents. Additionally, claimants 
must prove actual damages in order to maintain a class 
action lawsuit to recover statutory penalties under certain 
chapters of the Florida Statutes. 

The bill, sponsored by the Judiciary Committee and 
Senator Baker in the Senate and the Judiciary Committee 
and Representative Simmons in the House, passed both the 
House and Senate unanimously. It garnered a House vote of 
115 yeas to zero nays, and a Senate vote of 40 yeas to zero 
nays, indicating bipartisan support for the idea that class 
action litigation should be curtailed in some manner. 

While this is not the state legislature’s first foray into 
regulation of class action lawsuits, it might be the most dra- 
matic. Past examples of legislative regulation include ex- 
pressly authorizing class action for certain subject matters 


such as condominiums;’ providing that certain provisions of 
the insurance code should not be construed as authorizing 
class action;‘ prohibiting class action lawsuits for certain 
subject matters such as Y2K-related suits; prohibiting the 
use of funds to maintain a class action related to civil legal 
assistance for the poor;® and making limits on punitive 
damages inapplicable in certain actions.’ In contrast to 
these more esoteric regulations that affect only particular 
types of claims or claimants, the new law could drastically 
reduce the size and number of class action claims brought 
in Florida state courts.* Time will tell if this latest effort 
amounts only to more tinkering under the hood — or the 
beginning of a major overhaul. 

Prior to July 1, 2006, class membership was not limited 
to Florida residents in class action lawsuits filed in Florida 
state courts. However, there were instances where courts 
imposed residency restrictions based upon exceptional needs 
when determining class certification, such as in R.J. Reyn- 
olds Tobacco Co. v. Engle, 672 So. 2d 39 (Fla. 3d DCA 1996). In 
Engle, a products liability action against tobacco companies, 
the Third District Court of Appeal modified a trial court’s 
decision to certify a nationwide class with over one million 
members by limiting the class to Florida residents. The ap- 
pellate court reasoned that courts must consider the effect 
of class certification on the judicial system itself, citing the 
considerations involved in determining whether the “supe- 
riority” requirement for class certification? has been met."° 
Although there is nothing inherently wrong about certifying a 
national class in a state court action ... , where, as here, the 
class contains so many members from so many different states 
and territories that it threatens to overwhelm the resources of a 


state court, it is settled that such a broad-based class is totally 
unmanageable and cannot be certified." 
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The new law will limit membership in a claimant class 


to Florida residents, with exceptions, thereby greatly 


reducing the number of persons with capacity to bring 


class action claims in Florida state courts. 


Has Florida’s legislature declared 
there is something inherently wrong 
with certifying a national class in a 
state court action? While the new law 
does carve out some exceptions, those 
exceptions have nothing to do with 
class size or manageability, which 
seems to indicate such considerations 
were not primary in the minds of law- 
makers. 


What’s Changed? 

The new law narrows the scope of 
permissible class action claims in two 
ways: 

1) It imposes residency restrictions 
by limiting class membership in class 
action lawsuits filed in Florida state 
courts to Florida residents, with ex- 
ceptions; and 

2) It requires proof of actual dam- 
ages in order to bring class action 
claims for statutory penalties under 
particular statutes. 


Capacity to Sue: Residency 
Restrictions 

Florida courts used to be open to 
out-of-state residents in much the 
same way as our theme parks and 
beaches. In the class action context, 
however, that is changing. The new 
law will limit membership in a claim- 
ant class to Florida residents, with 
exceptions, thereby greatly reducing 
the number of persons with capacity 
to bring class action claims in Florida 
state courts. Residency is determined 
at the time of the alleged misconduct, 
not at the time suit is filed. 

Under the statute, a court may expand 
a class to include any nonresident: 

¢ Whose claim is recognized within 
the claimant’s state of residence; 

© Whose claim is not time-barred; and 

¢ Whose rights cannot be asserted 
because the claimant’s state of resi- 
dence lacks personal jurisdiction over 
the defendant.” 


A court may also expand a class to 
include nonresidents if the conduct 
giving rise to the claim “occurred in 
or emanated from this state.” 


Damages 

The new law requires class action 
claimants to prove actual damages 
in order to maintain a class action 
lawsuit to recover statutory penalties 
under FS. Chs. 320 (motor vehicle 
license), 501 (consumer protection), 
520 (retail installment sales), and 521 
(motor vehicle lease disclosure).'* It 
allows, however, for class action claim- 
ants to seek nonmonetary relief, such 
as declaratory or injunctive relief, 
where appropriate, without requiring 
proof of actual damages. Additionally, 
the law does not limit the ability of 
the attorney general to bring a class 
action to recover statutory penalties 
where otherwise authorized.'° 

The change means class action 
claimants cannot simply prove nomi- 
nal damages to recover monetary 
relief such as statutory penalties 
under the above-referenced chapters. 
Nominal damages are damages of 
an inconsequential amount awarded 
when there has been an invasion of 
the claimant’s legal rights without 
an injury, or an injury occurs but 
claimant fails to make an evidentiary 
showing proving its amount.'* Now 
class action claimants must be able 
to prove actual damages in order to 
even maintain a class action claim 
for statutory penalties under these 
chapters, meaning if they are unable 
to show actual or real loss of a com- 
pensatory value resulting from the 
alleged statutory violation, their claim 
for monetary relief will not survive. 

How are actual damages proven in a 
class action lawsuit when individual- 
ized proof is required? One common 
mechanism is for a court to resolve 
all common issues of liability on a 


10 THE FLORIDA BAR JOURNAL/MARCH 2007 


class-wide basis and then hold several 
“mini-trials” to determine issues of 
individualized damages on a mem- 
ber-by-member basis.'” Courts have 
several case management tools avail- 
able to them, however, and oftentimes 
will wait until liability has been found 
to determine how to adjudicate issues 
such as causation and damages.'* 


Civil Rights Law 

The new law does not affect any 
class action lawsuits involving fed- 
eral or state civil rights laws.'° This 
leaves a rather large subset of class 
action law unaffected, given the na- 
ture of class action litigation makes 
it an effective method for addressing 
large-scale abuse of civil rights and 
prisoner rights. Notably, and by way 
of example, discrimination claims 
under Title VII of the Civil Rights Act 
of 1964 and the Florida Civil Rights 
Act of 1992 will not be affected by the 
new law. 


Constitutionality 

In its staff analysis, the Judiciary 
Committee of the Florida House of 
Representatives noted the new law 
may implicate the Privileges and 
Immunities Clause of the U.S. Con- 
stitution by limiting access by Florida 
residents to state courts in class ac- 
tion lawsuits. There are two privileges 
and immunities clauses in the U.S. 
Constitution, and the one contained 
within Art. IV is potentially applicable 
to this law. It reads, “[t]he Citizens 
of each State shall be entitled to all 
Privileges and Immunities of Citizens 
in the several States.” The clause 
has been interpreted as prohibiting 
discrimination by a state against a 
nonresident, but courts will allow dis- 
parate treatment between residents 
and nonresidents “where there are 
perfectly valid, independent reasons 
for it.”*' Should the constitutionality 
of this new law be challenged under 
the Privileges and Immunities Clause 
by an excluded nonresident claimant, 
the state would have to demonstrate 
a substantial reason for the difference 
in treatment between residents and 
nonresidents and that the exclusion 
of nonresidents from class member- 
ship bears a close relationship to the 
state’s objective.”” 
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lf the statutory limitations on class membership are 


determined to be procedural rather than substantive, 


then the legislature’s actions could be viewed as an 


encroachment on the responsibilities of the courts. 


The Judiciary Committee also rec- 
ognized a potential conflict between 
the new law and the separation of 
powers provision of the Florida Con- 
stitution.” If the statutory limitations 
on class membership are determined 
to be procedural rather than substan- 
tive, then the legislature’s actions 
could be viewed as an encroachment 
on the responsibilities of the courts. 
Art. V, §2(a) of the Florida Constitu- 
tion vests the exclusive authority to 
adopt rules of practice and procedure 
in the Florida Supreme Court.** The 
House committee ultimately deter- 
mined it was not violating the doctrine 
of separation of powers in restricting 
the scope of class actions in Florida, 
concluding “capacity to sue” is a sub- 
stantive right “within the purview of 
the Legislature.” 


Why the Changes? 

Supporters of this new law claim it 
will save taxpayers money by elimi- 
nating most claimants in state courts 
with no connection to Florida, thereby 
potentially reducing not only the size 
of classes, but also the number. The 
idea is that the law will result in a 
reduced strain on the state’s judicial 
system.”° So where will these cast- 
away claimants go? Presuming they 
can obtain personal jurisdiction over 
the defendant or defendants, many 
will have the opportunity to sue in 
their home states. Another option 
is federal court, assuming diversity 
jurisdiction can be achieved in cases 
that do not involve a federal question. 
In that regard, things recently got a 
little easier for class action claimants 
attempting to obtain federal court 
jurisdiction. 

The Federal Class Action Fair- 
ness Act of 2005, signed into law by 
President Bush on February 18, 2005, 
grants diversity jurisdiction to federal 
courts over class actions that meet 


certain criteria.’ The law was passed 
in response to what Congress viewed 
as an abuse of the class action mecha- 
nism by state courts, “sometimes 
acting in ways that demonstrate bias 
against out-of-State defendants.” 
Federal courts now have diversity 
jurisdiction over actions where the 
amount in controversy exceeds $5 
million in the aggregate, where there 
are at least 100 class members (if a 
nonfederal question), and where any 
class member is a citizen of a state 
different from any defendant.”’ The 
new law, thus, makes it easier for 
defendants in class action suits to 
remove their cases to federal court, 
amending previous requirements that 
each individual claimant satisfy the 
amount in controversy for removal. 
The law’s desired effect is to curb 
abuses, such as forum shopping, that 
have arisen and mutated as the class 
action system has evolved. 

Prior to the passage of the Class Ac- 
tion Fairness Act of 2005, state courts 
felt more of a need to hear class ac- 
tion lawsuits with nationwide classes 
because of the classes’ difficulty in 
achieving access to federal courts. In 
Shutts v. Phillips Petroleum Co., 567 
P.2d 1292 (Kan. 1977) (Shutts I), the 
Kansas Supreme Court permitted a 
state court to hear a nationwide class 
action, citing several U.S. Supreme 
Court decisions that had restricted 
access to the federal courts in class 
action lawsuits. In Shutts v. Phillips 
Petroleum Co., 679 P.2d 1159 (Kan. 
1984) (Shutts II), the Kansas Supreme 
Court noted that the U.S. Supreme 
Court had refused to aggregate class 
action claims to meet the $10,000 
federal jurisdictional minimum and 
expressed concern that claimants 
would not have a forum to seek relief if 
state courts did not grant them access. 
Presumably, these concerns have been 
at least somewhat alleviated by the 
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Class Action Fairness Act of 2005. 
Additionally, courts have always 
been concerned with personal jurisdic- 
tion of state courts over out-of-state 
class action claimants. Personal ju- 
risdiction over out-of-state claimants 
in class action lawsuits is a matter of 
procedural due process, requiring all 
potential class members to receive 
notice of the suit and be afforded the 
opportunity to be included in the class 
or take steps to “opt out.” Jurisdiction 
over claimants becomes an issue in 
these cases because only the class rep- 
resentatives have voluntarily placed 
themselves under the jurisdiction of 
the court. Because a judgment in a 
class action binds all class members, 
courts are careful to insist that all 
potential nonresident class members 
in nationwide actions be notified and 
given the opportunity to opt out.*° 


Conclusion 

This new law reflects a growing 
trend to narrow the scope of permis- 
sible claims and remedies in class 
action lawsuits. Florida lawmakers 
have limited who can sue and what 
damages they can recover, forcing 
both claimants and attorneys to 
rethink their strategies. Will this 
action reduce the strain on state 
courts by limiting the number and 
size of classes in Florida? Or will the 
number of individual trials increase, 
creating a new burden contrary to 
the policy and objectives of class 
action litigation? One purpose of 
allowing claimants to sue as a class 
is to increase judicial economy by 
eliminating the need for multiple 
trials presenting identical proof 
arising from the same acts or cir- 
cumstances. It is possible the focus 
of class actions will shift, with new 
cases becoming more favorable to 
treatment as a class action in light 
of the new law. Certainly attorneys 
will begin giving extra consider- 
ation to where the conduct giving 
rise to the claim occurred, as that 
factor appears to provide the most 
obstacle-free avenue to the certifica- 
tion of a nationwide class. Time will 
tell whether the law meets its desired 
objectives in light of the various strat- 
egies employed to adhere to it and the 
way the courts interpret it. Q 
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' For a discussion of the Federal Class 
Action Fairness Act of 2005, see John T. 
Kolinski, The Class Action Fairness Act of 
2005, 80 Fa. B. J. 18 (Apr. 2006). The Class 
Action Fairness Act is also discussed later 
in this article in relation to the state act. 

? Described as “[a]n act relating to class 
action lawsuits; providing requirements 
for capacity to file a class action; limiting 
actions to Florida residents; providing ex- 
ceptions; eliminating private class action 
recovery of statutory penalties in certain 
actions unless actual damages are alleged 
and proven; providing that the Attorney 
General’s ability to seek statutory penal- 
ties is not affected; providing for avail- 
ability of nonmonetary relief; providing 
no effect on class action lawsuits involving 
civil rights laws; providing an effective 
date.” H.R. 7259, 2006 Leg. (Fla. 2006). 

3 Pia. Star. §718. 

4 Fra. Star. §§634.3284 and 642.0475. 

5 Fra. Star. §282.5004. 

Stat. §68.098. 

7 Fra. Strat. §768.735. 

5 The effect on the state judicial system 
could be even more dramatic in conjunction 
with the recently enacted Federal Class 
Action Fairness Act of 2005, which makes 
it much easier for defendants to remove 
class actions to federal court. 

® Fa. R. Civ. P. 1.220(b)(3) (courts should 
consider “the desirability or undesirability 
of concentrating the litigation in the forum 
where the subject action is instituted” and 
“the difficulties likely to be encountered in 
the management of the claim or defense on 
behalf of the class”). 

0 Engle, 672 So. 2d at 41-42. 

1 Td. at 42. 

Fra. Star. §768.734(1)(b)1. 

'S Bia. Star. §768.734(1)(b)2. 

4 Bia. Stat. §768.734(2). 

16 See Lassiter v. International Union of 
Operating Engineers, 349 So. 2d 622 (Fla. 
1976); Fain v. Cartwright, 182 So. 302 (Fla. 
1938). 

Fabricant v. Sears Roebuck, 202 F.R.D. 
310, 317, 319-20 (S.D. Fla. 2001). 

18 See Engle v. Liggett Group, Inc., 2006 
WL 1843363 (Fla. 2006); Olden v. LaFarge 
Corp., 383 F.3d 495, 509 (6th Cir. 2004); 
Carnegie v. Household Int'l, Inc., 376 F.3d 
656, 661 (7th Cir. 2004); In re Visa Check / 
Mastermoney Antitrust Litigation, 280 
F.3d 124, 139-41 (2d Cir. 2001); Valentino 
v. Carter-Wallace, Inc. , 978 F.3d 1227, 1234 
(9th Cir. 1996); Fabricant v. Sears Roebuck, 
202 F.R.D. 310, 317, 319-20 (S.D. Fla. 2001); 
Diaz v. Hillsborough County Hosp. Auth., 
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25 In re Rule 1.220(b), 353 So. 2d 95 (Fla. 
1977) (holding the legislature could grant 
condominium associations the substantive 
right of capacity to sue but not craft the 
procedural vehicle for them to do so). 

*6 Particularly when working in concert 


with the new federal law allowing for 
removal of class actions to federal courts 
and loosening restrictions for acquiring 
diversity jurisdiction. 

27 Class Action Fairness Act of 2005, Pub. 
L. No. 109-2, §4 (2005) (amending 28 U.S.C. 
§1332). 

8 Td. at §2(a)(4). 
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the federal law, see Kolinski at 22-24. 

3° Phillips Petroleum Co. v. Shutts, 472 
US. 797, 811 (1985). 


30° N 
OF 
jour jury’s 

deliberation. 


84° W 
of 


A STORE THAT SELLS 
STRONG ANTACIDS. 


In a perfect world, a hotel stay would be 
lots of things. It would be centrally located. 
Spacious. Furnished nice enough to move 
into. Because we aren’t living in a perfect 


world, we decided to create one that is. 


AT TALLAHASSEE 
CENTER 


Right where you want to be. 


Located in the heart of downtown in Kleman Plaza. 


Make reservations online 


at ThePointeHotels.com or call 866-313-7271. 


THE FLORIDA BAR JOURNAL/MARCH 2007 


| 
f 
RN 
eS 


DOCTOR'S 
OFFICE 


q 
q 
q 
{ 
Rae 
| 


Responding State 


Government Health Care 
Fraud Investigations 


by Mitchell A. Cohen 


f your practice includes the representation of health 

care provider clients, you should be prepared to 

respond to a government health care investigation. 

This article will help you make decisions during a 
government health care fraud investigation, including 
when and what, if any, information should be provided to 
the government. While there are numerous governmental 
agencies that regulate the health care profession, this 
article is directed at responding to Florida Office of At- 
torney General, Medicaid Fraud Control Unit (MFCU) 
investigations. 

The MFCU performs both criminal and civil investiga- 
tions of reimbursement fraud and criminal investigations 
regarding alleged patient abuse, neglect, and exploitation.! 
Since the practice of health law contains a myriad of stat- 
utes and regulations, it may be wise to consult a health 
law attorney who regularly handles compliance and fraud 
and abuse matters. As will be discussed, cooperating with 
the government beyond what is required by law can lead 
to disastrous results. 

Many attorneys, especially those not familiar with a 
fraud and abuse practice, may not adequately represent 
their clients’ interests. Often, this is because the attorney is 
unfamiliar with this specialized area of the law and wants 
to placate the prosecution or investigator, believing that 
“helping” the government will help his or her client. Many 
times, the opposite results. 

In a common investigative technique, the government 
investigator will inform the attorney that the health care 
provider client is not the “target” of the investigation or 
that the client just needs a few or certain documents to 


“clear” the provider of any alleged wrongdoing. The inves- 
tigator may appear friendly and cordial, and the attorney, 
believing that he or she is helping the client, may turn over 
health records or reimbursement documents. However, 
these documents may contain damaging information that 
might not have needed to be produced. Once provided to 
the government, these documents may be severely damag- 
ing to your client and you may have waived any available 
objections. Thus, it is important not to obstruct justice and, 
at the same time, force the government to prove its case. 


MFCU Investigative Authority 

The MFCU is a unit within the Florida Office of Attorney 
General (OAG), which has been granted statutory author- 
ity to issue investigative subpoenas and review provider 
records for evidence relating to Medicaid fraud and/or 
patient abuse-related offenses.” Under this authority, the 
MFCU may enter upon the premises of any Medicaid par- 
ticipating health care provider to examine accounts and 
records that may be relevant in determining the existence 
of fraud in the Medicaid program. In addition, these powers 
may be utilized to investigate the alleged abuse or neglect 
of patients, or the alleged misappropriation of patients’ 
private funds. 

A participating physician is required to make available 
any accounts or records that may be relevant in determin- 
ing the existence of fraud in the Medicaid program, alleged 
abuse or neglect of patients, or alleged misappropriation of 
patients’ private funds.* However, the accounts or records of 
a non-Medicaid patient may not be reviewed by, or turned 
over to the attorney general without the patient’s written 
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consent.‘ Additionally, the MFCU 
can subpoena witnesses or materials, 
including medical records relating to 
Medicaid recipients, within or outside 
the state, and through any duly desig- 
nated employee, administer oaths and 
affirmations and collect evidence for 
possible use in either civil or criminal 
judicial proceedings.°® 


Differences Between a 
Subpoena Duces Tecum 
and a Search Warrant 

Subpoenas may be issued by the 
MFCU attorney of record to request a 
witness to bring documents or materi- 
als under his or her control. However, 
these subpoenas are not issued by a 
neutral, detached judge or magistrate. 
MFCU subpoenas are considered 
investigatory subpoenas and are is- 
sued as part of an OAG investigation. 
Florida courts have held that a sub- 
poena duces tecum is less intrusive 
than a search warrant. A person may 
challenge a subpoena prior to the 
production of documents or materials. 
During a subpoena service there are 
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no police rummaging through one’s 
belongings, no threat or actual use 
of force, and the person responding 
to the subpoena brings the materials 
to a time and place described in the 
subpoena.® Furthermore, the Florida 
courts have approved the use of a 
subpoena duces tecum in criminal 
matters.’ In State v. Tsavaris, 394 
So. 418 (Fla. 1981), the Hillsborough 
County Sheriff's Department served 
a subpoena on the office of Dr. Tsava- 
ris, requesting documents related to 
a patient death. An employee turned 
over the requested records to the state 
attorney's office. Dr. Tsavaris objected 
on two grounds. The first objection 
was that the government obtained the 
subpoenaed office records in violation 
of his right to be free from unreason- 
able searches and seizures. The sec- 
ond objection was that the subpoenas 
were defective and improperly served. 
The court held that Dr. Tsavaris had 
no grounds to object to the defective 
process and determined that the duty 
rested on the employee to object to the 
form of process served. If a witness 


fails to object to the form or service of 
process, the witness waives any right 
to be heard at a later date on those 
matters. Objections to the legality 
of a subpoena are personal and may 
be asserted or waived only by the 
person being searched or examined. 
Thus, Dr. Tsavaris lacked standing 
to object to the subpoena service and 
process. However, the court held that 
he did have standing to object on the 
grounds that his constitutional rights 
under the Fourth Amendment were 
violated. The court, relying upon Jn re 
Horowitz, 482 F.2d 72 (2d Cir. 1973), 
cert. denied, 414 U.S. 867 (1973), de- 
termined that the Fourth Amendment 
only required that a subpoena must 
not be unduly burdensome and all 
of the subpoenaed documents must 
have a relevant purpose.® The court 
then noted that there was no claim 
that the subpoenas were overbroad 
or irrelevant. The court also held that 
a subpoena, unlike a search warrant, 
does not require issuance by a neutral 
and detached magistrate. Further- 
more, the court held that a subpoena 
will not constitute an unreasonable 
search and seizure under the Fourth 
Amendment as long as the subpoena 
is properly limited in scope, relevant 
in purpose, and specific in directive, so 
that compliance will not be unreason- 
ably burdensome.’ 


Challenging an MFCU Subpoena 

As previously indicated, both tim- 
ing and the grounds for challenging a 
MFCU subpoena are important. Sub- 
poena issuance, service, and execution 
must be proper. Health care providers 
should have a proper compliance 
plan in place that will require the 
subpoena and additional materials to 
be reviewed by the provider’s compli- 
ance officer or another attorney. This 
reviewer can then determine whether 
the subpoena has been properly 
served and is lawful. In addition, if 
a determination is made that docu- 
ments should be provided to the gov- 
ernment, the reviewer can determine 
what documents are responsive to the 
subpoena. 

It is important that an attorney 
with experience in health law fraud 
and abuse investigations perform 
the subpoena review. The attorney 
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should determine what documents 
are required to be provided and then 
advise his or her client of the findings. 
The attorney should make sure that 
the subpoena is not too sweeping in 
its terms. It must be determined to 
be reasonable.'® In other words, an 
overbroad subpoena is one that re- 
quests irrelevant information and is 
an improper invasion of privacy. The 
attorney may challenge a subpoena 
on U.S. Constitutional grounds as 
well as under the Florida Declaration 
of Rights of the Florida Constitution. 
The Florida Declaration of Rights pro- 
visions are under §12 (searches and 
seizures) and §23 (right of privacy). 

A subpoena duces tecum is not a 
substitute for an unlawful warrant- 
less search and seizure (i.e., you 
cannot serve the subpoena on an 
employee and immediately search and 
seize records)." 


When Your Client Receives 
a Subpoena or Request 
to Review Records 

All health care providers should 
have a written compliance plan, 
drafted by their compliance office 
or attorney. This plan should advise 
the health care provider client and 
its employees on how to respond to 
government investigators. The plan 
should provide that if government 
investigators appear on premises, 
employees should request that the 
investigators obtain a subpoena or 
a warrant describing the records the 
investigators desire to review. If the 
government denies such a request, 
the provider or employees should 
note this denial and inform the in- 
vestigators who are on the premises 
that they may not review any non- 
Medicaid patient records or files. As 
part of a compliance plan, have your 
client “color code” files beforehand. 
Remember, investigators are not per- 
mitted to remove any records under 
any Medicaid review regulations. 

A MFCU investigatory subpoena is 
not reviewed by a neutral or detached 
magistrate. Thus, any compliance 
plan should state that any records to 
be forwarded to the government in 
response to a subpoena also should be 
forwarded to the company’s attorney 
with a copy of the subpoena and the 
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records for legal review. As previ- 
ously discussed, once the materials 
are produced, objections relating to 
defects or service may be considered 
waived. An attorney can apply for a 
protective order if the subpoena is ar- 
guably improper. If a lawful subpoena 
is not obeyed, the government can 
go to the courts and file a motion for 
order to show cause or file a petition 
to compel compliance with investiga- 
tive subpoena along with a request for 
attorneys’ fees and costs. 


Objections to Subpoenas 
on HIPAA Grounds 

The Health Insurance Portabil- 
ity and Accountability Act of 1996 
(HIPAA) provides exceptions to the 
confidentiality of identifiable health 
information. HIPAA does not apply 
to MFCU records requests for health 
oversight or abuse and/or neglect 
matters. State MFCU units are health 
oversight agencies.'* Thus, in almost 
all cases during an MFCU investiga- 
tion, a HIPAA objection is improper 
and will not be upheld. 


Health Oversight Activities 

Pursuant to 45 C.F.R. §164.52(d), a 
covered entity may disclose protected 
health information to a health over- 
sight agency for oversight activities 
authorized by law. This includes au- 
dits; civil, administrative, or criminal 
investigations; inspections; licensure 
or disciplinary actions for appropriate 
oversight of 1) the health care system; 
2) government benefit programs for 
which health information is relevant 
to beneficiary eligibility; or 3) entities 
subject to government regulatory pro- 
grams for which health information is 
necessary for determining compliance 
with program standards. 


Disclosure of Victims of Abuse, 
Neglect, or Domestic Violence 
Pursuant to 45 C.F.R. §164.512(c), 
a covered entity may disclose pro- 
tected health information about an 
individual whom the covered entity 
reasonably believes to be a victim of 
abuse, neglect, or domestic violence 
to a government authority authorized 
by law to receive such report to the 
extent the disclosure is required by 
law and the disclosure complies with 


and is limited to the relevant require- 
ments of such law. 


Search Warrants 

A judge or magistrate having juris- 
diction may issue a search warrant 
upon the making of proper affidavits. 
Asearch warrant may be issued under 
the provisions of this chapter when 
property shall have been stolen or em- 
bezzled in violation of law and when 
any property shall have been used as 
a means to commit any crime."* 

The search warrant must be sup- 
ported by probable cause and ac- 
companied by an affidavit naming 
and describing with particularity 
the person(s), place, or thing to be 
searched, and particularly describ- 
ing the property or thing to be 
searched." 

The warrant must be sworn prior 
to issuance, meaning it is reviewed by 
the judge or magistrate, who must be 
satisfied that probable cause exists.'® 
The judge, if satisfied, will issue the 
search warrant.'® 


Service by Warrant 

If the investigator attempts to serve 
the warrant and provides notice of the 
investigator’s authority and purpose 
and is refused entry, the investigator 
may break down the door or a window 
of the premises to execute the war- 
rant.'’ The search warrant may be 
executed during the day or night if 
expressly authorized in the warrant 
by the judge or magistrate.'* The same 
holds for Sunday service.'? Warrants 
should be executed in duplicate and 
are issued to the investigator. When 
the investigator executes the warrant, 
the investigator shall deliver a copy 
to the person named or a person in 
charge of or living on the premises. 
Any seized property shall be noted 
on the inventory receipt and deliv- 
ered to the person in possession of 
the premises or left on the premises 
if the person is not found.” After the 
warrant is served, the investigator 
shall attach an inventory listing the 
items seized and verify this by oath.”! 
Upon request, the inventory form 
shall be delivered to any claimant or 
person from whom property has been 
taken.” 

Investigators exceeding their au- 
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thority face criminal offense charges 
for willfully exceeding their authority 
in executing a search warrant or ex- 
ercising authority with unnecessary 
severity.” 

Unlike subpoena service, a war- 
rant must be reviewed by a neutral 
magistrate. Providers and their em- 
ployees may request to see the law 
enforcement officer’s credentials and 
a copy of the warrant. The providers 
and their employees should not hinder 
the law enforcement officers on the 
scene because they may face arrest 
for obstruction of justice. The provider 
or employees cannot be compelled to 
assist in the search. In addition, they 
are under no obligation to discuss 
any matters with law enforcement 
officials. A provider may wish to send 
his or her employees home while the 
search is being conducted. The pro- 
vider and/or any employees should 
contact their attorney or compliance 
officer at once. 


Counsel’s Role During 
Search Warrant Service 

Some general suggestions if the 
government should appear at a health 
provider’s premises during an inves- 
tigation are as follows: 

1) Assert any attorney-client or 
work product privileges in any materi- 
als and prevent, or at least object to, 
any such seizures. 

2) Attempt to compile an inventory 
of seized property, items seized, and 
persons investigated. 

3) Observe if it appears that the 
warrant execution is outside the 
bounds of the warrant. 

4) Prevent the seizure of essential 
records that the client requires. You 
may request that the investigator 
obtain copies of any hard drives. 

5) Explain to employees that they 
do not have to discuss any matters 
with investigators. Do not tell them 
that they should not speak with the 
investigators. 

6) Obtain the identity of any inves- 
tigators. Ask for credentials. 

7) Monitor the agents’ actions to 
determine the purpose of the search 
and document any abuses. 

8) Copy important documents. 

9) Ask to have computer discs 
placed under seal pending review for 


privilege. 

10) Do not obstruct justice by in- 
terfering with the search. Object, but 
do not resist. 

11) Demand all interviews on 
premises stop immediately. Remem- 
ber employees have a right to speak 
only if they wish to speak. You can 
inform the agents of this decision. 

12) Employees cannot be compelled 
to tell the location of documents. 

13) After the search, debrief em- 
ployees and tell them not to discuss 
the matter among themselves. 

14) Implement a nondestruction 
policy at all sites for potentially re- 
lated documents. 

Thus, an attorney may play an 
important role, albeit a limited role, 
prior, during, and after the execution 
of a search warrant. 


Searches Conducted Without 
a Warrant Based on Exigent 
Circumstances 

Exigent circumstances are extreme- 
ly limited and may become fact-spe- 
cific. The only time that investigators 
can enter a premises without a search 
or arrest warrant or authorization is 
when there is reasonable grounds to 
believe that exigent circumstances ex- 
ist. Under the exigent-circumstances 
exception to the warrant requirement, 
the government must demonstrate 
that a grave emergency exists that 
makes a warrantless search impera- 
tive to the safety of police and the 
public to rebut the presumption that 
a warrantless entry is unreasonable.” 
This includes the need to preserve life 
or render first aid, provided the police 
do not enter with an accompanying in- 
tent either to make an arrest or search 
the premises without a warrant.” 
For example, if investigators enter a 
skilled nursing facility on a report of 
abuse and hear a resident screaming 
for help, these facts will probably be 
held to be exigent circumstances. The 
court will look to the totality of the 
circumstances.” 


Conclusion 

It is imperative to be prepared to 
properly represent your health care 
provider clients in a government 
investigation. If you do not regularly 
engage in a health law compliance 
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practice, you may want to consider 
consulting with a health lawyer who 
handles compliance and fraud and 
abuse matters prior to any govern- 
ment action. If documents are improp- 
erly provided to government investi- 
gators, the health care providers may 
find themselves in a “Pandora’s box” 
situation because many objections can 
be lost. A properly instituted health 
care provider compliance program 
can prevent such problems with the 
government. 
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by Rebecca Cavendish and Nicole Atkinson 


Challenging Expert Witness Testimony 
in Florida Products Liability Cases Under Frye 


rials are often won or lost 

on the testimony of expert 

witnesses. Thus, success- 

fully excluding the testi- 
mony of an opposing expert witness 
can deal a devastating blow to the 
opponent’s case. Because scientific 
expert witness testimony is virtually 
inescapable in products liability cas- 
es, it is crucial for counsel handling 
those cases to be well-versed in the 
relevant case law and equipped with 
a full arsenal of tactics for challeng- 
ing the testimony of an opponent’s 
expert witness. This article examines 
the current state of Florida law with 
regard to the exclusion of expert 
witness testimony about scientific 
or technical issues and discusses 
techniques that may be particularly 
useful in challenging such testimony 
in products liability cases. 


Evolution of Florida Case Law 
Regarding Admissibility of 
Expert Witness Testimony 

FS. §90.702 provides the frame- 
work for the admission of expert 
witness testimony in Florida state 
courts. It states “if scientific, tech- 
nical, or other specialized knowl- 
edge will assist the trier of fact in 
understanding the evidence or in 
determining a fact in issue, a witness 
qualified as an expert by knowledge, 
skill, experience, training, or educa- 
tion may testify about it in the form 
of an opinion; however, the opinion is 
admissible only if it can be applied to 
evidence at trial.”! Over time, there 
has been much dispute about the 
proper role trial courts should play in 
assessing the scientific or technical 
merits of expert witness testimony 


when determining its admissibility. 
In Frye v. United States, 293 F. 1013 
(D.C. Cir. 1923), the court affirmed 
the trial court’s refusal to admit the 
expert witness testimony of a sci- 
entist who conducted a lie detector 
test because the scientific principles 
upon which the test was based had 
not “gained general acceptance in 
the particular field in which it be- 
longs.”” 

For nearly 70 years, the Frye 
standard of “general acceptance” 
controlled the admissibility of scien- 
tific expert witness testimony. Then, 
in 1993, the U.S. Supreme Court 
decided Daubert v. Merrill Dow Phar- 
maceuticals, 509 U.S. 579 (1993), and 
placed the responsibility on the trial 
court to act as a “gatekeeper.” This 
displaced the Frye test of general 
acceptance in federal courts, giving 
trial judges leeway to determine that 
new and novel scientific ideas and 
techniques are reliable and admis- 
sible as a basis for expert witness 
testimony even though they have not 
yet gained general acceptance in the 
scientific community.’ In this respect, 
many viewed Daubert as expanding 
the type of scientific expert witness 
testimony that is admissible by 
abandoning the brightline general 
acceptance standard of Frye and 
asking courts to instead evaluate 
the reliability of scientific evidence 
based on falsifiability, peer review, 
error rates, and acceptability in the 
relevant scientific community. 

Florida courts have declined to 
adopt Daubert, instead continuing to 
apply the Frye “general acceptance” 
standard, requiring “acceptance by 
a clear majority of the members of 
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the relevant scientific community 
with consideration by the trial court 
of both the quality and quantity of 
those opinions.”* The requirement 
that scientific evidence meet the Frye 
standard applies only to new or novel 
theories and does not apply to pure 
opinion testimony based on an expert 
witness’ experience and training.’ In 
choosing to use Frye, Florida courts 
have stated the preference to main- 
tain what is viewed to be the higher 
standard of reliability as dictated by 
Frye, rather than the more lenient 
Daubert standard used by the federal 
courts.® 

In the past four years, the Florida 
Supreme Court has issued two opin- 
ions discussing the factors a trial 
court should consider in determin- 
ing the admissibility of scientific 
expert witness opinions under Frye. 
In Ramirez v. State, 810 So. 2d 836 
(Fla. 2002), the court stated that 
a trial court is not required to ac- 
cept only a “nose count” of experts 
in determining whether a method 
used by an expert witness is gener- 
ally accepted and, therefore, admis- 
sible.’ The Ramirez court found that 
trial courts could consider different 
sources including expert witness tes- 
timony, scientific and legal publica- 
tions, and judicial opinions to decide 
whether the theories or assumptions 
used by the expert witness have been 
sufficiently tested and accepted in 
the relevant scientific community.® 
The court held that in applying 
the Frye test, “the burden is on the 
proponent of the evidence to prove 
the general acceptance of both the 
underlying scientific principles and 
the testing procedures used to apply 
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that principle to the facts of the case 
at hand.” 

In 2003, the Florida Supreme 
Court addressed the admissibility of 
expert witness testimony under Frye 
in a products liability case. In Cas- 
tillo v. E.I. Dupont de Nemours & Co., 
854 So. 2d 1264 (Fla. 2003), the plain- 
tiff’s child suffered birth defects that 
the plaintiff claimed were caused 
by exposure to a pesticide while she 
was pregnant. The plaintiff’s expert 
witness used information from stud- 
ies conducted on rats and in vitro 
laboratory studies and extrapolated 
that data to determine whether and 
at what levels a pregnant woman’s 
exposure to the chemical could 
cause birth defects. Retreating from 
Ramirez, the Castillo court held that 
Frye only required the trial court to 
examine the general acceptance of 
the underlying science and experi- 
ments from which the expert witness 
obtained the data used to draw his 
conclusions, not the reasoning or 
conclusions themselves."° Finding 
that the science underlying each 
method was generally accepted, the 
court concluded that the opinions of 
the plaintiffs expert witness were 
admissible.'' The Castillo court 
explained that even if the methods 
used to interpret the data from the 
underlying valid science are not gen- 
erally accepted, any questions about 
how the expert reached his conclu- 
sion go to the weight a jury should 
give to the expert witness’ opinion 
and not to whether the opinion is 
admissible.” 

© Challenges to Expert Witness Tes- 
timony in Products Liability Cases 

Products liability cases almost 
always involve scientific expert 
witness testimony. There are many 
challenges a party in a products li- 
ability case can, and should, make 
under Frye to attack the testimony 
of the opponent’s expert witness. As 
the Florida Supreme Court estab- 
lished in Castillo, the trial court is 
instructed not to examine the expert 
witness’s ultimate conclusion when 
applying the Frye test.'® Therefore, 
a challenge to an expert witness’ 
opinion based on Frye must focus on 
establishing that the basic methods, 
data, or assumptions used by the 


expert witness in formulating the 
expert witness’ ultimate opinion 
are not generally accepted in the 
relevant scientific community. 

© Challenges to Methodology 

A party may be able to succeed in 
excluding an opposing expert wit- 
ness’ testimony by challenging the 
methodology underlying the expert 
witness’ opinion. For example, in 
Clegg v. Medical Engineering Corp., 
2004 WL 471694 (Fla. 4th Cir. Ct. 
Feb. 25, 2004), the court excluded 
the plaintiffs’ expert witness’ testi- 
mony that silicone breast implants 
cause disease because the plaintiffs 
failed to meet the burden under Frye 
of establishing the reliability and 
general acceptance of the principles 
and methodologies that formed the 
basis for the testimony.'* In reach- 
ing this conclusion, the Clegg court 
engaged in a detailed analysis of 
the methodologies underlying the 
testimony of the plaintiffs’ expert 
witness and compared them with 
the epidemiological studies submit- 
ted by the defendant. The court 
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stated that epidemiological studies 
are generally accepted as a way of 
determining causal links between 
disease and an agent,” and, while 
not required, they are “certainly 
relevant to the scientific reliability 
and acceptance of testimony regard- 
ing causal links.”'* The Clegg court 
held that the epidemiological studies 
and other evidence submitted by 
the defendant constituted substan- 
tial and convincing evidence that 
the methodologies and principles 
underlying the plaintiffs’ proposed 
expert witness testimony were not 
generally accepted."’ 

Similarly, in General Motors Cor- 
poration v. Porritt, 891 So. 2d 1056 
(Fla. 2d DCA 2004), the court ruled 
that the trial court erred in allow- 
ing the plaintiff’s expert witness to 
present a videotape that showed how 
a seatbelt buckle can “be caused to 
release when struck by a hammer or 
a hand.”"* The court, citing Castillo 
and Ramirez, found that the test 
shown in the plaintiff’s expert wit- 
ness’ videotape was not generally 
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accepted in the relevant scientific 
community because the test did not 
replicate real world conditions.’® 
The Porritt court held that when an 
expert witness attempts to offer an 
experiment as evidence to support 
his or her opinion, the conditions in 
the experiment “must be substan- 
tially similar to those at the time of 
the occurrence.””° 

Additionally, in Brito v. County 
of Palm Beach, 753 So. 2d 109 (Fla. 
4th DCA 1998), the court excluded 
an expert engineer’s testimony that 
truck wheels were defective because 
the opinion was not based on any 
methodology, literature, or studies, 
and the only evidence in the record 
to support his opinion was the expert 
witness’ testimony itself.”! Thus, the 
court found that the expert witness’ 
opinion did not satisfy the Frye stan- 
dard.” 

What can be gleaned from these 
cases is that challenges to an expert 
witness’ underlying methodology 
can be mounted successfully from 
many different fronts — an unfavor- 
able comparison to a more accepted 
methodology, a challenge to the con- 
ditions under which the experiment 
was conducted, or the exposure of the 
lack of any methodology underlying 
the opinion, to name just a few. 

Daubert-type Challenges 

Despite Florida’s rejection of 
Daubert in favor of the purport- 
edly higher standard of reliability 
required by the Frye test, Florida 
courts have continued to look to 
Daubert-type considerations in 
determining whether to exclude 
scientific expert witness testimony.’ 
As a result, litigants may be able to 
successfully use Daubert-type chal- 
lenges to exclude scientific expert 
witness testimony in Florida prod- 
ucts liability cases. 

In Ramirez v. State, the court ex- 
plained that trial courts must look to 
properties that traditionally inhere 
in scientific acceptance for the type 
of methodology or procedure under 
review — i.e., “indicia” or “hallmarks” 
of acceptability. The Ramirez court 
considered the fact that the record 
did not show that the expert witness’ 
methodology — and particularly 
his claim of infallibility — had ever 
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been formally tested or otherwise 
verified.” Nor did the record show 
that the expert witness’ test had ever 
been subjected to meaningful peer 
review or publication as a prerequi- 
site to scientific acceptance.” In fact, 
the expert’s testimony was belied by 
the published articles in the record 
before the court.” 

Further, the record did not es- 
tablish that the error rate for the 
expert’s method had ever been 
quantified, nor did it show that the 
method was governed by objective 
scientific standards.” Finally, the 
record contained no written author- 
ity — not even the expert’s own 
published article — that upheld the 
expert’s current methodology.” For 
each of these reasons, the Ramirez 
court concluded that the expert 
witness’ testimony was not admis- 
sible.*° Although Castillo limited the 
scope of Ramirez and instructed trial 
courts not to consider an expert wit- 
ness’ reasoning or application of the 
scientific principles underlying the 
opinion, parties should still attack 
an expert witness’ methodology or 
theories based on the Daubert-like 
criteria employed by the Ramirez 
court. 

Additionally, in Cerna v. South 
Florida Bioavailability Clinic, Inc., 
815 So. 2d 652 (Fla. 3d DCA 2002), 
the court considered whether the 
methodologies underlying the ex- 
pert witness’ testimony that the 
plaintiff's blindness was caused by 
ingesting two pharmaceuticals had 
been sufficiently tested.*! The court 
focused on the fact that the expert 
witness never had peer review ar- 
ticles published on the topic, that he 
had formulated his opinion solely for 
purposes of the litigation, and that 
he had done no testing or experimen- 
tation on the issue.** The court also 
noted the absence of supporting dose- 
response or quantitative analysis,** a 
ruling out of alternative causes, and 
evidence of association other than 
by temporal proximity.** Finding 
that there were no epidemiological 
or scientific tests associating the 
chemical ingestion with the injury 
suffered by the plaintiff, the Cerna 
court held that the expert witness’ 
testimony was inadmissible.* 


Accordingly, despite rejection of 
Daubert by Florida courts, attorneys 
handling products liability cases in 
Florida should consider challeng- 
ing the admissibility of scientific 
expert witness testimony based on 
challenges often associated with 
Daubert, such as testability of the 
theory, peer review, quantitative 
analysis, and error rate. 

¢ Challenges to Consistency of 
Multiple Expert Witnesses’ Opinions 

Another strategy for challenging 
expert witness testimony, when the 
offering party has more than one ex- 
pert witness, is to look for and exploit 
inconsistencies between those expert 
witnesses. For example, in Kaelbel 
Wholesale, Inc. v. Soderstrom, 785 
So. 2d 539 (Fla. 4th DCA 2001), the 
plaintiff claimed that the ciguatera 
food poisoning she contracted from 
the defendant’s fish caused her to 
develop Guillain-Barre Syndrome 
(GBS). The plaintiff offered two 
expert witnesses who each testi- 
fied that GBS could be caused by 
ciguatera poisoning.*° Although both 
expert witnesses believed that cigua- 
tera poisoning could cause GBS, they 
held different views as to the bio- 
chemical reaction that could result in 
GBS from ciguatera poisoning.*’ The 
court held that when the two expert 
witnesses offered by the plaintiff 
“directly contradicted each other 
as to the alleged general scientific 
principles applicable to their opin- 
ions” and neither of the contradictory 
principles was generally accepted in 
the scientific community, the expert 
witnesses’ opinions did not meet the 
Frye test.** The court stated that al- 
lowing the expert witnesses to testify 
to opinions based on such principles 
would be “tantamount to saying that 
because the court qualifies a witness 
as an expert, and the expert testifies 
to the methodology and opinion, it is 
therefore accepted in the field.”*® 

¢ Challenges to Assertions Testi- 
mony Is “Pure Opinion” 

Not only is it necessary to be armed 
with the various Frye challenges, it is 
also crucial to understand the ways 
in which an opponent may, in the 
first instance, attempt to sidestep 
the requirement of conducting a Frye 
analysis. One common method used 
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to circumvent Frye is to couch the 
expert witness’s testimony as “pure 
opinion” and, therefore, not subject 
to Frye. This argument often succeeds 
because Florida courts have held that 
Frye is not applicable to “pure opinion” 
testimony based on an expert witness’ 
personal experience and training.” 

“Pure opinion” testimony, i.e., tes- 
timony based on an expert witness’ 
personal experience and training, has 
been treated differently from testi- 
mony based on scientific studies and 
tests because testimony that relies on 
studies and tests “implies infallibility 
not found in pure opinion testimony.”*! 
As a result, Florida courts have held 
that “pure opinion” testimony need 
not survive a Frye analysis to be ad- 
missible.*? Successfully characterizing 
an expert witness’ testimony as “pure 
opinion,” therefore, often prevents the 
scrutiny invited by Frye and is, thus, 
a characterization that should be 
strongly contested by the other side. 

For example, in Holy Cross Hospi- 
tal, Inc. v. Marrone, 816 So. 2d 1113, 
1117 (Fla. 4th DCA 2001), an expert 
witness offered an opinion as to 
when cancer spread to the plaintiff’s 
lymph nodes. Plaintiff argued that 
the testimony was pure opinion, and, 
therefore, not subject to Frye because 
the opinion was based on personal 
experience and training.*® The court 
rejected this characterization, stating 
that it was clear that, in addition to 
experience and training, the expert 
witness’ opinion was at least in part 
derived from conclusions drawn from 
staging studies done by others.’ As 
a result, the opinion was not “pure 
opinion” and should have been subject 
to the Frye analysis.” 

Drawing the proper distinction 
between “pure opinion” and opinions 
subject to Frye is particularly impor- 
tant with respect to testimony of cau- 
sation.“ In product liability actions, 
especially those alleging exposure to 
chemicals or adverse reaction to phar- 
maceutical products, the ability of 
plaintiff’s expert witness to establish 
causation is necessary to establish- 
ing liability. Plaintiffs are unlikely 
to be able to withstand a motion for 
summary judgment without offering 
admissible expert witness testimony 
as to causation.“’ As a result, success- 


ful Frye challenges to expert witnesses 
proffering testimony on causation can 
quickly change the course of litiga- 
tion. 

One method commonly relied upon 
by expert witnesses opining on cau- 
sation is differential diagnosis, the 
process by which an expert witness 
eliminates possible causes of a medi- 
cal condition to arrive at a conclusion 
as to the actual cause.** Generally, the 
use of differential diagnosis to opine 
on specific causation (whether the 
product caused the plaintiff’s injury *°) 
is considered “pure opinion” and not 
subject to Frye.*° However, differen- 
tial diagnosis may be subject to Frye 
when general causation — that is, 
that the product at issue is capable 
of causing the type of injury suffered 
by the plaintiff*' — is not generally 
accepted in the scientific community.” 
As a result, a challenge that can be 
made to an expert witness who relies 
on differential diagnosis to support an 
opinion on specific causation is that 
the general causation premise upon 
which the diagnosis is based is not 
generally accepted. 

For example, in Marsh v. Valyou, 
917 So. 2d 313 (Fla. 5th DCA 2005), 
the plaintiff attempted to offer expert 
witness testimony that her develop- 
ment of fibromyalgia was caused by 
trauma from car accidents, asserting 
that the testimony was not subject 
to Frye because it was “pure opinion” 
based only on an examination of the 
patient and the patient’s clinical 
history. The court affirmed the trial 
court’s exclusion of the plaintiff’s ex- 
pert witness’ testimony because there 
was not sufficient evidence to show a 
link between trauma from car acci- 
dents and fibromyalgia.” In essence, 
the court found that because there 
was no evidence that car accidents can 
cause fibromyalgia, the expert witness 
could not opine that, after examining 
the patient and reviewing her history, 
her fibromyalgia was caused by a car 
accident.” 

The court explained that an expert 
witness’ opinion is “pure opinion” and 
immune from Frye only if the opinion 
is based on clinical experience without 
the need for making underlying as- 
sumptions.” If the opinion requires an 
underlying assumption (in the Marsh 


case, that trauma from an accident 
can cause fybromyalgia) then it is not 
“pure opinion” and it should be subject 
to Frye.*® The court concluded that 
the underlying scientific principle of 
general causation would be subject to 
the Frye analysis.* 

What can be learned from Marsh 
is that an expert witness cannot use 
differential diagnosis to support a 
specific causation conclusion if there 
is not generally accepted medical 
support with respect to general causa- 
tion. Such an opinion as to causation 
is not “pure opinion” testimony when 
general causation is not recognized 
in the scientific community; thus, 
differential diagnosis relying on the 
assumption that the connection does 
exist is inadmissible.** If expert wit- 
ness testimony relies on an underly- 
ing assumption of general causation, 
the underlying assumption must be 
generally accepted, and if it is not, 
then the opinion is subject to Frye and 
should be challenged. 


Conclusion 

The one concept that is clear and 
unassailable regarding the admissi- 
bility of expert witness testimony in 
Florida is that the standard for courts 
to apply is the Frye “general accep- 
tance” test.*® The degree of flexibility 
a court has to determine whether an 
expert witness’ opinion is based on 
generally accepted science hinges on 
where the line is drawn between the 
methods, data, and assumptions an 
expert witness utilizes in formulating 
opinions and the ultimate opinions 
themselves. Despite the lack of cer- 
tainty concerning Frye, particularly in 
the product liability context, a variety 
of challenges can be made to expert 
witness testimony. Because ultimate 
opinions cannot be challenged, the 
most important lesson is to focus the 
challenge one level below the witness’ 
ultimate opinion, asserting that the 
basic methods, data, or assumptions 
used by the expert witness in formu- 
lating the expert’s opinion are not 
generally accepted in the relevant 
scientific community. These chal- 
lenges must be made, and they must 
be made on as many fronts as possible, 
to expose and exclude expert witness 
testimony premised on science that 
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has not reached a level of acceptance 
worthy of the “aura of reliability” associ- 
ated with expert witness testimony. 0 


' Compare Federal Rule of Evidence 702 
which provides that expert witness testi- 
mony is only admissible if “the testimony 
is based upon sufficient facts or data, 
the testimony is the product of reliable 
principles and methods, and the witness 
has applied the principles and methods 
reliably to the facts of the case.” 

2 Frye, 293 F. at 1014. 

3 See 509 U.S. 579 (1993). 

+ Hadden v. State, 690 So. 2d 573, 576 
n.2 (Fla. 1997). 

5 Flanagan v. State, 625 So. 2d 827, 828 
(Fla. 1993). 

® See Brim v. State, 695 So. 2d 268, 
271-71 (Fla. 1997)(“Despite the federal 
adoption of a more lenient standard in 
[Daubert], we have maintained the higher 
standard of reliability as dictated by 
Frye.”). 

7 Ramirez, 810 So. 2d at 844. 

8 Id. 

© Castillo, 854 So. 2d at 1270, 1272-74. 

" Td. at 1276. 

2 Td. at 1275-76. 

13 Td. 

4 Clegg, 2004 WL 471694 at *3. 

‘5 The “generally accepted set of stan- 
dards for evaluating epidemiological 
studies” are 1) strength of association; 
2) temporal relationship; 3) consistency 
of the association in other research; 4) 
biological plausibility; 5) consideration 
of alternative explanations; 6) specificity 
of the association; and 7) dose-response 
relationship. Berry v. CSX Transp., Inc., 
709 So. 2d 552, 559 n.6 (Fla. 1st D.C.A. 
1998). 

18 General Motors, 891 So. 2d at 1058. 

20 Id. See also Morton v. Hardwick Stove 
Company, 138 So. 2d 807 (Fla. 2d D.C.A. 
1961). 

2! Brito, 753 So. 2d at 113-14. Compare 
Jones v. Goodyear Tire & Rubber Co., 871 
So. 2d 899 (Fla. 3d D.C.A. 2003) (holding 
that because the expert witness’ testimo- 
ny regarding a design defect in the tires 
at issue was “pure opinion” testimony, it 
was not subject to Frye). 


23 See Note, General Acceptance Versus 
Scientific Soundness: Mad Scientists in 
the Courtroom, 31 Fia. St. U. L. Rev. 
303, 2004; see also Castillo, 854 So. 2d at 
1275-76 (making clear that the one aspect 
of Daubert that is not to be considered is 
whether the expert witness used sound 
reasoning to reach his or her conclu- 
sion). 

*4 Ramirez, 810 So. 2d at 844. 

2 Id. at 849. 

id. 

27 Td. at 850-51. 

28 Td. at 851. 


3° Td. at 852-53. 

31 Cerna, 815 So. 2d at 655. 

82 Td. at 654. 

33 A dose-response relationship is a “re- 
lationship in which a change in amount, 
intensity, or duration of exposure is asso- 
ciated with a change — either an increase 
or decrease — in risk of disease.” Berry, 
709 So. 2d at 559-60. In Cerna, the expert 
witness did not know at what dosage the 
drug would become toxic, and did not 
know the effect a normal dosage would 
have on humans. 815 So. 2d at 654. An 
expert witness should be required to offer 
evidence supporting both a qualitative as- 
sociation between an agent and a disease 
and evidence linking a dose of the agent 
to an incidence of the disease. See Poulin 
v. Fleming, 782 So. 2d 452, 457 (finding 
expert witness’ methodology unreliable 
because the experts could not opine on 
how much radiation could cause schisen- 
cephaly). 

34 Cerna, 815 So. 2d at 654-55. Temporal 
proximity, by itself, is insufficient to sup- 
port causation. See Kaelbel, 785 So. 2d at 
550. 

°5 Cerna, 815 So. 2d at 655-56. 

36 Kaelbel, 785 So. 2d at 544-45. 

37 One expert postulated the ciguatera 
toxin would cause prolonged activation 
of the sodium channels and cause them 
to be distorted, thereby causing the body 
to form antibodies against the abnormal 
sodium channels. The expert claimed that 
the antibodies are then directed against 
the sodium channels leading to the de- 
velopment of GBS. Id. at 544. The other 
expert witness testified that he believed 
the body created antibodies that attached 
to both the ciguatera toxin and the sodium 
channels. Id. at 545. 

38 Td. at 549. 

39 Td. 

4° Gelsthorpe v. Weinstein, 897 So. 2d 504, 
509 (Fla. 2d D.C.A. 2005)(expert witness 
testimony based on analysis of medical 
records and differential diagnosis should 
not have been subjected to Frye because 
it was pure opinion based upon clinical 
experience). 

“| Flanagan v. State, 625 So. 2d 827, 828 
(Fla. 1993). 

48 Holy Cross, 816 So. 2d at 1116. 

ot 2197. 

Td. at 1118. 

46 See Neal D. Kodsi, Confronting Experts 
Whose Opinions Are Neither Supported 
nor Directly Contradicted by Scientific 
Literature, 80 Fia. B.J. 80 (June 2006) 
(discussing cases involving challenging 
foundation of testimony claimed to be 
pure opinion). 

“7 Accord Castillo v. E.I. DuPont De 
Nemours & Co., Inc., 854 So. 2d 1264 (Fla. 
2003). The admissibility of the expert 
testimony was the determining issue 
as to whether the plaintiff prevailed or 
the defendant was entitled to a directed 
verdict. 

48 See Gelsthorpe, 897 So. 2d at 510-11. 

49 See In re Breast Implant Litigation, 11 
F. Supp. 2d 1217 (D. Colo. 1998). 
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50 See Gelsthorpe, 897 So. 2d at 509 (Fla. 
2d D.C.A. 2005); David v. Nat'l Railroad 
Passenger Corp., 801 So. 2d 223 (Fla. 2d 
D.C.A. 2001)(stating that if the court de- 
termines that the expert witness’ opinions 
are based on an acceptable underlying 
scientific theory, and that they have used 
the differential diagnosis method to arrive 
at their theories of causation, it should 
permit them to testify). 

51 See In re Breast Implant Litigation, 11 
F. Supp. 2d 1217 (D. Colo. 1998). 

52 See Marsh v. Valyou, 917 So. 2d 313 
(Fla. 5th D.C.A. 2005) 

53° Marsh, 917 So. 2d at 329. 

55 Td. at 327. 

57 Id. Approximately one year prior to 
Marsh, the Second District took a contrary 
position in State Farm Mut. Auto. Ins. Co. 
v. Johnson, 880 So. 2d 721 (Fla. 2d D.C.A. 
2004) (admitting expert witness testi- 
mony that plaintiff’s fibromyalgia was 
caused by an automobile accident based 
on differential diagnosis as “pure opin- 
ion” testimony). Marsh certified conflict 
with Johnson, and the Florida Supreme 
Court heard oral argument on February 
15, 2007. Although it is impossible to 
know how the conflict will be resolved, 
Johnson is the only known published 
case, from any state using Frye, that has 
admitted evidence of causation of fibromy- 
algia under Frye. See Melody D. Farance, 
Challenging Admissibility: Causation 
Evidence in Fibromyalgia Claims, 48 For 
THE DEFENSE 4 (2006). Moreover, decisions 
reached by courts in other states have 
sided with Marsh. See Grant v. Boccia, 
137 P.3d 20, 24 (Wash. App. 2006)(hold- 
ing that trial court properly ruled that 
expert testimony on specific causation 
was subject to Frye, where plaintiff did 
not establish general acceptance as to the 
cause of fibromyalgia). 

58 Marsh, 917 So. 2d at 327, 329. 

59 See, e.g., Hadden v. State, 690 So. 2d 
573 (Fla. 1997). 
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by James F. McAuley 


Getting Your Fair Share Back: 
Recovering Money Paid Pursuant to 
Unconstitutional Taxes and Fees 


urisprudence in Florida 
concerning refund actions 
contains a rich history. Over 
the course of many decades, 
Florida courts have moderated deci- 
sions to deny refunds of unconstitu- 
tional taxes and fees. While adminis- 
trative decisions denying refunds are 
consistent and fair, given the various 
statutory restrictions presented 
through this history, recent decisions 
concerning facially unconstitutional 
statutes have lead to progress in 
protecting taxpayers from the harsh 
results of unconstitutional taxation. 
While progress has been made, more 
could be done statutorily to achieve 
equity for those circumstances when 
an action is brought too late. For 
state tax practitioners, looking at 
the “sibling” class action decisions 
in State, Department of Revenue v. 
Bridger, 935 So. 2d 536 (Fla. 3d DCA 
2006), and Florida Dept. of Revenue 
v. Leon, 824 So. 2d 197, 199 (Fla. 3d 
DCA 2002), through the prism of this 
history will help shed light on this 
complex area of Florida tax law. 

An early Florida Supreme Court 
decision in Whitehurst v. Hernando 
County, 107 So. 627 (1926), estab- 
lished early precedent requiring ex- 
haustion of remedies before seeking 
monetary relief through the courts. 
In Whitehurst, the plaintiff sued 
Hernando County over a wrongful 
deprivation of property. The court 
had before it a question concerning 
a claims statute against counties, 
enacted by the legislature in 1920.' 
Unfortunately, the claim was not 
first presented to the county commis- 
sion; as a result, the question arose 
as to whether Mr. Whitehurst could 


later seek relief in court. In 1926, 
Florida’s highest court answered in 
the negative, and in so doing, decided 
that administrative preconditions 
in such statutes had to be followed, 
stating, “[t]he statutory requirement 
is a prerequisite to the right of action 
against the county.” In the start of a 
shift of perspective nearly 20 years 
later, the court in State ex rel. Hard- 
away Contracting Co. v. Lee, 21 So. 
2d 211 (1945), held a refund could be 
obtained when faced with an uncon- 
stitutional statute.® The decision in 
Hardaway Contracting established 
an unconstitutional tax as a circum- 
stance requiring a remedy; however, 
the factual circumstances were un- 
usual because the refund statute at 
issue was enacted after the payment 
of tax.‘ 

Over the next three years, the 
court’s decisions formed a pattern 
establishing the state’s refund stat- 
ute as barrier to recovery of funds 
when the “non-claim” deadline had 
passed. In State, ex rel. Butlers Inc. 
v. Gay, 29 So. 2d 246 (1947), a claim 
for refund was denied relating to five 
previous years’ payments under a 
one-year statute of repose. Two years 
later, in State, ex rel. Tampa Electric 
Company v. Gay, 40 So. 2d 225 (Fla. 
1949), the court found a mandamus 
action seeking recovery of intangible 
tax inappropriate because Tampa 
Electric failed to meet the one-year 
repose period.® The court broke new 
ground five years later in State ex 
rel. Victor Chemical Works v. Gay, 
74 So. 2d 560 (Fla. 1954), when the 
court eliminated a right to a refund 
resulting from either the misapplica- 
tion of a valid statute (an “as applied” 


unconstitutional application), as well 
as refund right acquired under an 
unconstitutional statute. The court 
found: “unless there is some statute 
which authorizes a refund or the 
filing of a claim for a refund, money 
cannot be refunded or recovered 
once it has been paid although levied 
under the authority of an unconsti- 
tutional statute.”® 

The Victor Chemical ruling retains 
vitality, although somewhat altered 
by Department of Revenue v. Nemeth, 
733 So. 2d 970 (Fla. 1999), because 
it demonstrated the court would 
not go beyond legislative limita- 
tions when considering recovery 
from the state treasury. Thirteen 
years later, the court in Reynolds 
Fasteners, Inc. v. Wright, 197 So. 2d 
295 (Fla. 1967), added the following 
comment underscoring its ruling: 
“A refund is a matter of grace and if 
the statute of non-claim is not com- 
plied with, the statute becomes an 
effective bar in law and in equity.”’ 

Indeed, the rulings from Florida’s 
highest court throughout this period 
viewed the language of the refund 
statute as “the exclusive procedure 
and remedy for refund claims....”*° 

Another relatively early devel- 
opment with real implications for 
taxpayers seeking refunds from 
their government is found in City of 
Miami Beach v. Tenney, 7 So. 2d 136 
(Fla. 1942). This decision represents 
an early step forward in asserting 
the right to recover unconstitutional 
taxes through a class action.’* Thirty- 
two years later, in State ex rel. Devlin 
v. Dickinson, 305 So. 2d 848 (Fla. 
1st DCA 1974), the issue of recovery 
through a class action was again 
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addressed in an oft-quoted opinion. 
The Devlin decision focused on the 
administrative refund process and 
held, “only those who applied for 
this refund [from the Department 
of Revenue] are entitled to be repre- 
sented in the class action herein.”"° 
The court’s opinion attributes its 
decision allowing a class recovery to 
the Florida Supreme Court opinion 
in Tenney." The Devlin case, unlike 
the Tenney decision, did not involve 
an unconstitutional statute and, 
ultimately, this distinction not only 
proved important, but also caused 
the First District to recede from 
Devlin in part.” 

_ The question of whether a facially 
unconstitutional statute would re- 
ceive the same treatment as accord- 
ed the class in Devlin was directly 
addressed in Department of Revenue 
v. Kuhnlein, 646 So. 2d 717 (Fla. 
1994), a case containing the “perfect 
storm” combination of facts and law 
absent in earlier cases. Kuhnlein was 
a class action based upon a facially 
unconstitutional statute.'® In this 
case the Florida Supreme Court 
created a court-made exception to 
the statutory scheme found in FS. 
§215.26, and removed the need to 
file an administrative refund ap- 
plication, but not the need to file 
a lawsuit, to challenge a facially 
unconstitutional tax. The Florida Su- 
preme Court returned to the Kuhn- 
lein issues in Nemeth," after conflict 
arose in district court opinions, when 
it answered the Fourth District’s 
certified question concerning the 
remaining validity of Victor Chemi- 
cal. Following an initial ruling by 
the circuit court that the Nemeths, 
the named plaintiffs, failed to satisfy 
the requirements of F.S. §215.26, the 
Fourth District court relied upon 
Kuhnlein and reversed. Thereafter, 
the Florida Supreme Court answered 
the certified question in the negative, 
making the following qualification: 
“We answer the certified question 
in the negative except we expressly 
hold that a taxpayer’s claim based 
solely upon the tax being unconstitu- 
tional may be filed in the appropriate 
court rather than with the Comptrol- 

The court harmonized its many 
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prior exhaustion of remedies deci- 
sions with the futility of such a 
procedure in the context existing in 
Nemeth by also observing: “We rec- 
ognize that the Comptroller cannot 
declare a tax unconstitutional, and 
thus, when the claim is solely that 
the refund is required because the 
tax is unconstitutional, to file the 
claim with the Comptroller would 
be a futile act.”"° 

Thus, Nemeth followed Kuhnlein’s 
elimination of administrative reme- 
dies prior to seeking redress in court, 
but restricted this rule to those cir- 
cumstances when the sole issue con- 
tested was whether the tax statute 
was facially unconstitutional. This 
court-made exception is referred to 
as the “direct file” rule because of 
the elimination of administrative 
compliance with F.'S. §215.26(2)."” 
Plainly, the court appears commit- 
ted to the principle of exhaustion 
of administrative remedies, unless 
such administrative action is futile. 
This would include an “as applied” 
challenge to the constitutionality of 
the taxing statute.'* 

Unfortunately, although the court 
recognized standing, the Nemeth 
decision itself did not ultimately 
give relief to the original named tax- 
payers. Although Nemeth followed 
Kuhnlein, neither decision elimi- 
nated the need to file suit within 
three years of the date the tax was 
paid, and for this reason relief, was 
limited in the class. After Kuhnlein, 
filing within three years seemed to 
be a clear requirement, at least in 
retrospect, but the recent Bridger 
decision provides an example of why 
this application was perhaps not so 
plain. 

The “sibling” Bridger and Leon 
cases arose from a group of taxpay- 
ers who paid an unconstitutional tax 
on illegal drug trafficking during the 
eight-year period from its passage 
in 1986 until finally struck down 
by the Florida Supreme Court in 
1994.'° Until the time of the Florida 
Supreme Court’s ruling, the De- 
partment of Revenue continued to 
enforce the provisions of the uncon- 
stitutional tax.”° After the decision 
finding the tax unconstitutional, 
the department stopped making 


assessments under the statute, but 
did not refund any monies collected 
prior to the decision.” During the 
years the unconstitutional tax was 
in litigation, many drug seizures 
resulted in jeopardy assessments 
by the state, some resulting in pay- 
ment of the tax more than three 
years before the statute was declared 
unconstitutional. The timing of the 
payments became important later in 
a class action seeking refunds, which 
resulted in the Leon decision.” 

In Leon, the class plaintiffs con- 
sisted of taxpayers who had been 
assessed the unconstitutional tax 
and who sought refunds for the taxes 
and penalties already paid between 
1986 and 1994.” Notwithstanding 
the Kuhnlein and Nemeth decisions, 
the department moved to dismiss 
the case because the taxpayers had 
not previously filed administrative 
refund requests within 60 days 
and/or three years of payment, as 
required by F‘S. §§72.011 and 215.26, 
respectively.” 

The taxpayers, on the other hand, 
sought to have the court-made 
statutory exception of administra- 
tive filing in Kuhnlein extended to 
exempt taxpayers from meeting the 
three-year nonclaim requirement. 
The taxpayers, relying on McKes- 
son Corp. v. Division of Alcoholic 
Beverages and Tobacco, 496 U.S. 
18, 22 (1990), argued that federal 
constitutional law required Florida 
to afford “meaningful” relief in the 
form of refunds to taxpayers who 
had been coerced into paying taxes 
pursuant to a statute later declared 
unconstitutional. In McKesson, the 
Court held that when payment of 
tax is required to avoid a penalty, a 
backward looking remedy must be 
made available saying: 


[I]f a [s]tate penalizes taxpayers for 
failure to remit their taxes in a timely 
fashion, thus requiring them to pay first 
and obtain review of the tax’s validity 
later in a refund action, the Due Process 
Clause requires the [s]tate to afford 
taxpayers a meaningful opportunity to se- 
cure postpayment relief for taxes already 
paid pursuant to a tax scheme ultimately 
found unconstitutional.” 


However, in the opinion of the 
Third District, reliance in Leon upon 
McKesson proved to be mistaken for 
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the reason described in Newsweek, 
Inc. v. Florida Dept. of Revenue, 522 
U.S. 442 (1998), in which the US. 
Supreme Court appeared to recog- 
nize the historical adequacy of due 
process with regard to Florida’s tax 
procedures. The court in that case 
commented: 


Under Florida law, there was a longstand- 
ing practice of permitting taxpayers to 
seek refunds under §215.26 for taxes paid 
under an unconstitutional statute. See, 
e.g., State ex rel. Hardaway Contracting 
Co. v. Lee, 155 Fla. 724, 21 So. 2d 211 
(1945). At Florida’s urging, federal courts 
have dismissed taxpayer challenges, in- 
cluding constitutional challenges, because 
§215.26 appeared to provide an adequate 
postpayment remedy for refunds.”® 


Plainly, the U.S. Supreme Court 
seemed to suggest the federal courts 
had recognized the adequacy of Flor- 
ida’s tax procedures for the purpose 
of satisfying due process. But this ob- 
servation was made in the context of 
a case in which the court mandated 
refund to Newsweek, Inc., finding 
Florida’s courts had failed to apply 
its decision in Reich v. Collins, 513 
U.S. 106 (1994). Notwithstanding 
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the existence of both prepetition and 
postpetition statutory procedures to 
contest the jeopardy assessment, the 
class plaintiffs argued that state law 
did not provide “meaningful” relief 
under McKesson, because use of the 
procedures would have been legally 
futile.’ Further, the class action 
plaintiffs argued that a cause of 
action for tax refunds could not be 
deemed to have “accrued” in Leon 
until the Florida Supreme Court’s 
decision in Dept. of Revenue v. Herre, 
636 So. 2d 618 (Fla. 1994), declaring 
the tax unconstitutional. In this con- 
text, this argument has more trac- 
tion than would normally be the case 
because the offending statute, FS. 
§212.0505(1988), was upheld by the 
First District in its Harris decision, 
before it was overturned by Herre.” 
Because of these facts, such an argu- 
ment has an intuitive appeal based 
upon a general concept of notice and 
equity. However, as the Third District 
recognized, the argument does not 
comport with Florida jurisprudence 
because accrual of a cause of action 
has long been recognized as the time 


of payment.” In any case, based upon 
the precedence of Nemeth, the Third 
District in Leon and Bridger declined 
the plaintiff’s invitation to broaden 
its view of the direct file rule to elimi- 
nate the nonclaim bar in challenges 
to unconstitutional taxes. 

In sum, the court recognized statu- 
tory exception reached its zenith in 
Kuhnlein, and courts will require 
compliance with the nonclaim provi- 
sions of the refund statute and only 
permit avoidance of administrative 
refund claims in the context of chal- 
lenges to facially unconstitutional 
statutes. This will undoubtedly 
remain the case even though, in cer- 
tain circumstances, such as those 
described by the Second District 
Court in PR Marketing Group v.GTE 
Florida, 747 So. 2d 962 (Fla. 2d DCA 
1999), “DOR may be able to realize a 
windfall ... without anyone knowing 
of a possible refund nor requesting 
a refund.” These words of warning 
by the Second DCA mandate close 
attention by counsel to the nature 
of the claims present in the case and 
the time elapsed, if any, since the tax 
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was paid. Also, because litigation and 
review takes time, as demonstrated 
in the course of the Leon class action, 
efforts to enforce an unconstitutional 
tax scheme could have detrimental 
consequences to those who paid tax 
more than three years before (with- 
out contesting the assessment) the 
courts ultimately declare the statute 
unconstitutional. While this is a 
possible harsh consequence, which 
could be resolved by legislation, any 
remaining controversy seems to be 
settled by the Nemeth decision. In 
fact, footnote eight in Nemeth refers 
to Reynolds Fasteners, Inc. v. Wright, 
197 So. 2d 295 (Fla. 1967),*! a decision 
relying upon a statute of limitations 
provision, but one which recognized 
FS. §215.26 as a nonclaim provision. 

For practitioners, administrative 
refund procedures remain necessary 
in all cases, except those challenging 
solely the facial constitutionality of a 
statute. In this narrow field of cases, 
direct file class action is available, but 
the Nemeth and Bridger decisions* 
mandate that a challenger must 
qualify by filing suit within three 
years of payment to avoid the passage 
of the nonclaim bar date. O 


1 R.G.S. §2941 (1920). The statute pro- 
vided that a claim must be presented to 
the county within one year from the time 
the claim becomes due and if not timely 
presented, it was barred. Whitehurst, 107 
So. at 627. 

2 Id. at 628. Early Florida jurisprudence 
drew a distinction in actions for recovery 
between “voluntary” and “involuntary” 
payments. “Voluntary” payments were 
not recoverable. North Miami v. Seaway 
Corp., 151 Fla. 301, 9 So. 705 (1942). In 
fact, unless a statute existed for refund, or, 
in the alternative, the plaintiff could prove 
the payments were made involuntarily; no 
refund was possible regardless of the equi- 
ties involved. Brickell v. City of Miami, 103 
So. 2d 206 (Fla. App. 1958). This distinc- 
tion has lost any real meaning in modern 
Florida tax cases with the enactment of 
both pre- and post-payment remedies. 

3 Ch. 22008 (Acts of 1943), enacted as 
Fra. Stat. §215.26 (1943), authorized 
refunds of tax based upon three different 
categories: a) In case of an overpayment 
of any tax, license, or account due; b) a 
payment when no tax, license, or account 
is due; and c) any payment made into 
the state treasury in error. Cf. Fia. Star. 
§215.26(2006). 

* Ch. 17178, enacted as Fra. Star. 
§205.36 (1935), imposed a license tax. The 
tax was declared unconstitutional in 1939. 
Ch. 220081, enacted in 1943, was recog- 


nized as a basis for refund in Hardaway 
Contracting, 21 So. 2d 211 (1945), but Ch. 
220081 was enacted and Hardaway was 
decided many years after the imposition 
of the tax. 

5 Laws 1943, c. 22008 §1; Fia. Star. 
§§215.26(1)(a), (b), (c), (2) (1941), FS.A., 
(Cum. Supp.). 

® Victor Chemical, 74 So. 2d at 562. 
Victor Chemical drew no distinction with 
respect to the limiting “nonclaim” effect 
of Fia. Stat. §215.26 between a taxpayer 
wrongfully coerced into payment under 
an unconstitutional statute and payment 
simply made in error under a valid taxing 
provision. 

7 Reynolds, 197 So. 2d at 297; see also 
North Miami v. Seaway Corp., 9 So. 2d 705 
(1942). 

8 Fra. Star. §215.26(4). 

® The court commented: “[WJhere the il- 
legality extends to the whole assessment, 
or where it affects in the same manner a 
number of persons, so that the question 
involved can be presented without confu- 
sion by one bill filed by all or any number 
of those thus affected, there seems to 
be no sufficient reason why a joint bill 
should not be permitted ... it avoids the 
necessity of a multiplicity of suits, and the 
attendant trouble and expense; and the 
objection that the interests of complain- 
ants are several is sufficiently met by the 
fact that complete justice may be done to 
all in one suit on the single issue ... Jd. at 
142.” 

10 Devlin, 305 So. 2d at 850. 

'! Port Royal, Inc. v. Conboy, 154 So. 
2d 734 (Fla. 2d D.C.A. 1963). The First 
District’s restriction of class membership 
to persons having “common claims, issues 
and defenses” is grounded upon commonal- 
ity requirements necessary for a class and 
the restrictions found in earlier jurispru- 
dence from the Florida Supreme Court. 
Id. However, the Devlin decision, appears 
to extend the limitation beyond the facts 
which were presented in Tenney. 

In Public Medical Assistance Trust 
Fund v. Hameroff, 689 So. 2d 358 (Fla. 
1st D.C.A. 1997), the court recognized 
Dep’t of Revenue v. Kuhnlein, 646 So. 2d 
717 (Fla. 1994), as creating an exception 
to its Devlin decision. 

8 In 1991, §320.072(1)(b) was repealed 
and superseded by §319.231. Ch. 91-82,§9, 
Laws of Fla. 

4 Nemeth, 733 So. 2d 970 (Fla. 1999). 
Nemeth was a class action challeng- 
ing the constitutionality of Fia. Srar. 
§320.072(1)(b) (Supp. 1990) (A $295 
impact fee on automobiles ruled uncon- 
stitutional and void from inception). 

15 Nemeth, 733 So. 2d at 970. 

16 Tt is well established that a challenge 
to the facial constitutionality of a statute 
cannot be resolved by an administrative 
agency. See Key Haven Associated Enter- 
prises., Inc. v. Board of Trustees of Internal 
Improvement Trust Fund, 427 So. 2d 153, 
157 (Fla. 1982). 

7 In deciding the Nemeth case, the 
Florida Supreme Court returned to early 
precedent, citing Reynolds Fasteners, Inc. 
v. Wright, 197 So. 2d 295, 298 (Fla. 1967). 
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The Reynolds case is interesting because 
it was decided based upon a general stat- 
ute of limitations basis (Ch. 95) rather 
than a specific statute of nonclaim, such 
as Stat. §215.26. 

18 The court distinguished Nemeth in 
Sarnoff v. Florida Department of Highway 
Safety & Motor Vehicles, 825 So. 2d 351 
(Fla. 2002), finding that only facial con- 
stitutional challenges were permitted to 
direct file. 

1° Florida Dept. of Revenue v. Herre, 634 
So. 2d 618 (Fla. 1994). 

20 Leon, 824 So. 2d at 199. 

22 Td. at 197, 199 (Fla. 3d D.C.A. 2002). 

*3 The Third District noted that “[m]ost 
class members did not challenge the 
assessments or seek refunds within the 
short time periods prescribed by section 
72.011, providing an administrative rem- 
edy, or section 215.26, for applications for 
refund. Those who risked waiving their 
Fifth Amendment rights by administra- 
tively challenging the constitutionality of 
section 212.0505 were uniformly denied 
relief by the Department on the theory 
that administrative agencies, such as the 
Department of Revenue, could not declare 
statutes unconstitutional.” Leon, 824 So. 
2d at 199 (Fla. 3d D.C.A. 2002). 

“Td. 

25 McKesson Corp., 496 U.S. at 26-27. 

26 Newsweek, Inc., 555 US. at 444. 

*7 It is well-accepted that a challenge to 
the facial constitutionality of a statute 
cannot be resolved by an administrative 
agency. See Dep’t of Revenue v. Young 
Am. Builders, 330 So. 2d 864, 865 (Fla. 
1st D.C.A. 1976); Key Haven Associated 
Enterprises., Inc. v. Board of Trustees of 
Internal Improvement Trust Fund, 427 
So. 2d 153, 157 (Fla. 1982). 

°8 See Harris v. State, Department of 
Revenue, 563 So. 2d 97 (Fla 1st D.C.A.) 
rev. den., 574 So. 2d 141 (Fla. 1990). 

*? In State ex rel. Tampa Electric Com- 
pany v. Gay, 40 So. 2d 225 (Fla. 1949), 
the court held that accrual of the right to 
refund begins at the time of payment. See 
also Victor Chemical Works v. Gay, 74 So. 
2d 560 (Fla. 1954). 

80 PR Marketing Group, 747 So. 2d at 
964. 

31 Nemeth,733 So. 2d at 972, n. 8. 

82 The Florida Supreme Court declined 
review in Leon in 2002. Bridger has been 
appealed and jurisdictional review is 
pending in Case No. SC06-1943. 


James F. McAuley is the chief counsel 
for the Florida Office of Financial Regulation. 
He was previously a chief assistant attorney 
general for the Medicaid Fraud Control Unit 
with the Florida Attorney General’s Office 
and an assistant general counsel for the 
Florida Department of Revenue. The author 
recognizes Eric Taylor for his contribution to 
the cases discussed in this article. 

This column is submitted on behalf of 
the Tax Section, Mark E. Holcomb, chair, 
and Michael D. Miller and Benjamin 
Jablou, editors. 
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BOOKS 


Book Announcement: 
eDiscovery and Digital Evidence 
By Jay Grenig and 

William Gleisner III 

In their cutting-edge new text, 
eDiscovery and Digital Evidence, 
co-authors Jay Grenig and William 
Gleisner III have compiled an au- 
thoritative reference on navigating 
the changing world of trial procedure 
through the murky waters of the 
digital age. “This book focuses on how 
lawyers and judges can handle digital 
information, including preservation 
and retention policies, discovery, dis- 
closure, cost sharing, spoliation, and 
business records and computer-gener- 
ated evidence.” 

Not only does the text guide courts 
and attorneys on how to treat elec- 
tronic documents in the courtroom, it 
also incorporates the relevant rules of 
civil procedure and evidence, making 
the transition from traditional court- 
room standards to hi-tech virtually 
seamless. Topics covered include prac- 
ticing in a digital world, discovery and 
disclosure of digital information, and 
digital evidence. These are examined 
not only from the attorneys’ perspec- 
tives, but also from those of judges at 
the state and federal levels. 

Beyond court room procedure, eDis- 
covery and Digital Evidence details 
the features and technical use of 
software, how to effectively combat 
opposing counsel’s use of e-discovery, 
and the impact that use of electronic 


resources has upon privacy standards. 
While not exhaustive, Grenig and 
Gleisner’s text serves as an indispens- 
able aid through the turning tides of 
court room procedure from traditional 
to contemporary methods. 


No Man Stands Alone 
By Edward M. Ricci 

Around the time of his 60th birth- 
day, attorney Edward Ricci began his 
memoir. A year later, it was finished. 
Ricci warns that his book is not an 
autobiography as, “Autobiographies 
are complete. This memoir only rep- 
resents some key recollections.” 

Reminiscences about his childhood 
in Brooklyn are endearing, such as 
living in a three and one-half story 
house with other members of his Ital- 
ian family or house calls from the 
family doctor. Ricci said, “During all 
those busy years of my childhood, we 
never had much privacy. But we didn’t 
care.” 

Ricci was educated at the Catholic 
University of America, the University 
of Maryland, Johns Hopkins Univer- 
sity, and Georgetown University. He 
left teaching and real estate sales to 
turn to law. He and his wife, Mary 
(later Judge Mary Lupo), moved to 
Florida in 1973, and he settled into a 
product liability, auto crash-worthi- 
ness career in Palm Beach. 

The memoir includes background 
from a few of the cases he has tried 
(and some colorful commentary on 


some of the individuals he has met), 
reasons for his strong belief in phi- 
lanthropy, and commentary on the 
present state of the legal profession. 
A devout Catholic, he concludes his 
book with thoughts about religion and 
faith. Humbly, he concludes a chapter 
on “Religion and Truth” by saying, “I 
have lived long enough to know that 
I don’t have the answers. It would be 
presumptuous to say I have the truth 
neatly packaged, that I know where 
I’m going and how to get there. That’s 
a journey I continue to make.” 

As passionate as he is about his 
faith and philanthropy, Edward Ricci 
is also passionate about justice and 
believes that a practitioner’s highest 
calling is “ensuring that the American 
economic system must work for every- 
one, rich and poor, black and white, 
and that with their skills they can 
oppose those who would manipulate 
the system and harm the average 
citizen.” 

No Man Stands Alone, A Memoir 
sells for $31.95 and is published by 
iUniverse, www.iuniverse.com. 


Bar members may submit brief book 
reviews of approximately 500 words for 
publication. The books should be relat- 
ed to law but may be practical, esoteric, 
entertaining, or fiction. Reviews should 
include the cost and purchasing infor- 
mation. Book reviews may be e-mailed 
to cdodd@flabar.org. 
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The Supreme Court of Florida, 1917-1972 
Walter W. Manley II and Canter Brown Jr. 


“Bravo! Manley and Brown’s new volume does its predecessor proud. 
With its publication, we now have a highly readable account of the first 
150 years of the Florida Supreme Court.”—Robert M. Jarvis, Nova 


Southeastern University 
Cloth $59.95 


www.upf.com 


Visit our website for special deals and great new Florida History and 
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FAMILY LAW 


by Doreen Inkeles 


The Uniform Premarital Agreement Act: 
Taking Casto to a New Level for Prenuptial Agreements 


renuptial agreements have 

been in existence for over 

200 years. And as such they 

have been litigated for over 
200 years. We, as attorneys, well 
know that having a prenuptial or 
premarital agreement unfortunately 
does not mean that one can avoid the 
courtroom. About Ivana’s challenge 
to Donald Trump’s prenuptial agree- 
ment, Trump wrote, “[w]e needed a 
bus to get Ivana’s lawyers to court. 
It was a disaster, but I had a solid 
prenup, and it held up.”! 

Initially, premarital agreements 
were made for purposes of settling 
property rights and were upheld 
provided proper financial disclosure 
had been made.? In 1972, in Posner 
v. Posner, 257 So. 2d 530 (Fla. 1972), 
the Florida Supreme Court upheld 
a prenuptial agreement containing 
spousal support provisions which 
had previously been deemed void as 
against public policy.’ In 1983, the 
Uniform Premarital Agreement Act 
(UPAA) was drafted in response to 
concerns over the lack of uniformity 
as to validity and enforcement of 
these contracts during a time when 
the demand for premarital agree- 
ments was on the rise.* Twenty-five 
states and the District of Columbia 
have adopted the UPAA, although 
Florida has not yet been one of them 
— but Florida is apparently closer 
than one would think. In order to 
codify existing Florida law, a version 
of the UPAA is anticipated to be 
presented to the legislature in May 
2007. The following is a discussion 
of what the Florida version of the 
UPAA will look like and how the 
material aspects of the act reflect and 
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perhaps change Florida case law and 
embody public policy. 

Section one of the Florida version 
of the UPAA is definitional. Under 
the act, “Premarital Agreement’ 
means an agreement between pro- 
spective spouses made in contempla- 
tion of marriage and to be effective 
upon marriage.” 

“This [act] takes effect and ap- 
plies to any premarital agreement 
executed on or after that date.”° 
(That is, the date after the law would 
go into effect). At this point, the act 
would clearly only apply to true pre- 
marital agreements unless and until 
the legislature or the courts expand 
the definition to include postnuptial 
agreements. For example, New Jer- 
sey is strict and the act only apples 
to prenuptial agreements,’ whereas 
Virginia more liberally applies the 
act to all property settlement agree- 
ments.*® 

Since property distribution is 
one main focus of the act, there is 
of course, a definition of property 
contained within it. The definition, 
however, as set forth in the draft 
propounded by the National Confer- 
ence of the Commission on Uniform 
State Law (NCCUSL) has a fairly 
generic definition of property: “An 
interest, present or future, or equi- 
table, vested or contingent, in real or 
personal property, including income 
and earnings.” Florida is planning 
to adopt its own definition of prop- 
erty as specifically set forth in FS. 
§61.075(5), defining marital and 
nonmarital assets and liabilities as 
those which include: 


1. Assets acquired and liabilities in- 
curred during the marriage, individually 


by either spouse or jointly by them; 

2. The enhancement in value and 
appreciation of nonmarital assets result- 
ing either from the efforts of either party 
during the marriage or from contribution 
to or expenditure thereon of marital 
funds or other forms of marital assets, 
or both; 

3. Interspousal gifts during the mar- 
riage; 

4. All vested and nonvested benefits, 
rights, and funds accrued during the 
marriage in retirement, pension, profit- 
sharing annuity, deferred compensation, 
and insurance plans and programs, and 

5. All real property held by the par- 
ties as tenants by the entireties, whether 
acquired prior to or during the marriage, 
shall be presumed to be a marital as- 
set....° 


ES. §61.075(5) also defines “non- 
marital” assets and liabilities as: 


1. Assets acquired and liabilities in- 
curred by either party prior to the marriage, 
and assets acquired and liabilities incurred 
in exchange for such assets and liabilities; 

2. Assets acquired separately by 
either party by noninterspousal gift, 
bequest, devise, or descent, and assets 
acquired in exchange for such assets; 

3. All income derived from nonmari- 
tal assets during the marriage unless the 
income was treated, used, or relied upon 
by the parties as a marital asset; 

4. Assets and liabilities excluded 
from marital assets and liabilities by 
valid written agreement of the parties; 
and assets acquired and liabilities in- 
curred in exchange for such assets and 
liabilities; and 

5. Any liability incurred by forgery 
or unauthorized signature of one spouse 
signing the name of the other spouse.'’ 


Section two of the act provides a 
premarital agreement must be in 
writing and signed by the parties. It 
is enforceable without consideration, 
other than the marriage itself. This 
question then becomes whether this 
section abrogates the Florida case 
law which recognizes the enforce- 
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ability of oral prenuptial agreements 
in two instances: first, where they are 
fully performed by both parties," and 
second, where the contract is agreed 
upon prior to the marriage, but the 
writing is not prepared until after 
the marriage.” 

Section three of the act, which 
deals with actual content, provides 
parties to a premarital agreement 
may contract with respect to: 


1. The rights and obligations of each 
of the parties in any of the property of 
either or both of them whenever and 
wherever acquired or located; 

2. The right to buy, sell, use, trans- 
fer, exchange, abandon, lease, consume, 
expend, assign, create a security interest 
in, mortgage, encumber, dispose of, or 
otherwise manage and control property; 

3. The disposition of property upon 
separation, marital dissolution, death, or 
the occurrence or nonoccurrence of any 
other event; 

4. The establishment, modification, 
or elimination of spousal support; 

5. The making ofa will, trust, or other 
arrangement to carry out the provisions 
of the agreement; 

6. The ownership rights in and dis- 
position of the death benefit from a life 
insurance policy; 


7. The choice of law governing the 
construction of the agreement; and 

8. Any other matter, including their 
personal rights and obligations, not in 
violation of public policy or a statute 
imposing a criminal penalty." 

In general, the list is intended 
to be illustrative as opposed to re- 
strictive to the items enumerated." 
Furthermore, the right to child 
support “may not be adversely af- 
fected by a premarital agreement.” 
Section four of the act proposed for 
Florida provides that a premarital 
agreement becomes effective upon 
marriage. Accordingly, if the parties 
remain together after they execute 
the agreement but never go through 
with the solemnization of the mar- 
riage, the agreement does not be- 
come operative. 

Section five of the act provides 
that, “[alfter marriage, a premarital 
agreement may be amended or re- 
voked only by a written agreement 
signed by the parties. The amended 
agreement or the revocation is en- 
forceable without consideration.”® 
Florida also intends to propose a 


provision that the agreement can be 
abandoned, but there also must be a 
writing to reflect this intent — con- 
duct of the parties will be insufficient 
to evidence an intent to abandon the 
agreement. 

Section six of the act concerns 
whether to enforce. Specifically, 


A premarital agreement is not en- 
forceable if the party against whom the 
agreement is sought proves that: 

1. That party did not execute the 
agreement voluntarily; or 

2. The agreement was unconsciona- 
ble when it was executed and, before the 
execution of the agreement, that party: 

i. Was not provided a fair and 
reasonable disclosure of the property or 
financial obligations of the other party; 

ii. Did not voluntarily and ex- 
pressly waive, in writing, any right to 
disclosure of the property or financial 
obligations of the other party beyond the 
disclosure provided; and 

iii. Did not have, or reasonably 
could not have had, an adequate knowl- 
edge of the property or financial obliga- 
tions of the other party.'’ 


First and foremost, the UPAA 
places the burden of proof upon the 
challenger of the agreement to show 
involuntariness in the execution as 
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well as unconscionability and lack of 
disclosure and lack of knowledge of 
the other’s financial circumstances. 
Currently, the burden is on the 
challenger to prove the existence of 
fraud, duress, overreaching, etc., or 
failing to prove that the agreement 
is unreasonable on its face.'* Once 
the challenger proves the agree- 
ment is unfair or unreasonable given 
the circumstances of the parties, a 
presumption arises that either the 
defending spouse concealed his or 
her assets and holdings or that the 
challenging spouse lacked knowledge 
of the other’s finances.'® The burden 
of proof then shifts to the defending 
spouse to rebut these presumptions 
by showing that full disclosure was 
made or that the challenging spouse 
had an approximate knowledge of 
the character and extent of the oth- 
er’s income and property.” The act 
eliminates any shifting of the burden 
to the defending spouse. It does not, 
however, entirely abrogate the issue 
of unreasonableness and unfair- 
ness because these elements seem 
to be subsumed into the aspect of 
unconscionability. Certainly, the act 
requires us to advert to Florida case 
law when determining the voluntari- 
ness of the execution. An agreement 
is not executed voluntarily if it is the 
product of fraud, duress, coercion, or 
overreaching.”! The UPAA does not 
define these concepts, nor does it 
define unconscionability. Fraud has 
been defined by the courts as a “mis- 
representation of a specific material 
fact that is untrue and unknown to 
be so and stated for the purpose of 
inducing another to act, upon which 
statement the other relies in acting 
to his injury.” Rarely has a chal- 
lenge been based on fraud. 

The more common challenges con- 
cern duress and overreaching. How 
do Florida courts define duress? “Du- 
ress is a condition of mind produced 
by an improper external pressure or 
influence that practically destroys 
the free agency of a party and causes 
him to do an act or make a contract 
not of his own volition.”** Duress can 
take the form of threats by one party 
to injure the other party’s reputa- 
tion, expose the party to disgrace, or 
expose a family secret.“ Similarly, 


threats by one party to blow up the 
house, throw Clorox over all of the 
other party’s clothing, and deny ac- 
cess to the house and furniture if she 
did not sign were sufficient facts to 
allow the court to find that a party 
did not execute an agreement vol- 
untarily.” Presenting a prenuptial 
agreement to the other party for the 
first time one or two days before the 
wedding has amounted to duress.”° 
Conversely, presenting the prenup 
to the other party 10 days before the 
wedding did not create a situation 
where the challenging party was 
deemed to have signed under du- 
ress.”’ The concept of duress during 
the process of obtaining a property 
settlement agreement in a dissolu- 
tion proceeding is beyond the scope 
of this article; however, some good 
examples of facts that do not rise to 
the level of duress can be found in 
Cronacher v. Cronacher, 508 So. 2d 
1270 (Fla. 3d DCA 1987). 

Next, what is “overreaching”? 
“Overreaching has been defined as 
that which results from an inequal- 
ity of bargaining power or other 
circumstances in which there is 
an absence of meaningful choice 
on the part of one of the parties.” 
Overreaching arises in transactions 
between persons in a confidential 
relationship in which it is clear the 
dominant party is the grossly dispro- 
portionate beneficiary of the transac- 
tion.”® In Lutgert v. Lutgert, 338 So. 
2d 1111 (Fla. 2d DCA 1976), the court 
found that the husband overreached 
the wife under the following circum- 
stances: Approximately 24 hours 
before the wedding, while the parties 
were shopping for wedding rings, the 
husband presented the wife with a 
prenuptial agreement in the jewelry 
store and gave her the ultimatum 
of “no agreement, no wedding.”*° 
The wedding was to take place at 
an airport where family and friends 
were invited as the couple traveled 
to board a cruise ship with booked 
passage on a honeymoon cruise to 
Europe, and all other arrangements 
made. When the wife expressed 
hesitation, the husband called his 
attorney from the jewelry store 
and put the wife on the phone with 
him. The wife, who had no money 
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or property to speak of, signed. The 
agreement afforded the husband 
all of his approximately $3,000,000 
estate and gave $1,000 per month 
permanent alimony to the wife, but 
no property. For 10 years, the parties 
lived an opulent lifestyle with an 
eight-bedroom, 12-bath home that 
the court called “a palatial mansion,” 
three luxury yachts, a jet, Rolls Roy- 
ces, and Lincoln Continentals. They 
took around-the-world cruises and 
had a staff of servants, expensive 
jewelry, and a classic car collection, 
the husband’s hobby. The court held 
the circumstances surrounding the 
execution of the agreement, includ- 
ing the disproportionate terms, 
supported a presumption of undue 
influence and overreaching which 
affected the wife’s ability to exercise 
her free will in executing the agree- 
ment.*! The court stated, 


[s]urely, particularly at the last moment, 
a prospective wife ought not be forced into 
a position of being “bought” at the price of 
losing all if she does not agree to a grossly 
disproportionate benefit to the husband 
should she leave him under any and all 
circumstances, any more than she should 
be permitted to “sell” herself at zero hour 
for an agreement resulting in a grossly 
disproportionate gain to her upon the 
same eventuality.*” 


The concept of “overreaching” is 
important because it immediately 
ties into “unconscionability,” which 
is a factor in the second part of the 
enforceability test under the UPAA. 
As stated previously, an agreement 
under the UPAA will not be enforced 
if it “was unconscionable when it 
was executed” and certain disclosure 
requirements are not met.** Section 
6(c) of the UPAA states that an “issue 
of unconscionability of a premarital 
agreement shall be decided by the 
court as a matter of law.”** 

What is “unconscionability”? In 
her dissent in Hahn v. Hahn, 465 
So. 2d 1352, 1355 (Fla. 5th DCA 
1985), Judge Sharp wrote, “Although 
I hate to quibble with semantics, it 
appears to me that there is by defini- 
tion ‘overreaching’ where there is an 
‘unconscionable’ agreement. Webster 
defines unconscionable as ‘unscrupu- 
lous, excessive, unreasonable, shock- 
ingly unfair or unjust.” 

Most of the family law cases deal- 
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ing with unconscionability concern 
situations where the parties have 
entered into a marital or property 
settlement agreement during the 
course of a dissolution proceeding. In 
Torres v. Linchetta, 744 So. 2d 1193 
(Fla. 3d DCA 1999), for example, the 
court held without much explanation 
that an agreement was unconsciona- 
ble where it gave the wife $3,000 per 
month in alimony when the husband 
only earned $36,000 per year and was 
in failing health and unrepresented 
by counsel. In Moss-Jacober v. Moss, 
334 So. 2d 89 (Fla. 3d DCA 1976), the 
court held that the agreement was 
unconscionable and a product of over- 
reaching as supported by its oppres- 
sive terms, which included an award 
to the wife of the equity in the marital 
residence, furniture, and furnishings, 
the 1973 Thunderbird, the checking 
and savings account totaling $3,500, 
and an award to the wife of $1,200 per 
month in alimony plus the husband 
being obligated to make the monthly 
mortgage and car payments. Here 
also, the husband was unrepresented 
by counsel. In McGregor v. McGregor, 
447 So. 2d 994 (Fla. 4th DCA 1984), 
the court set aside an agreement as 
“grossly unfair” where the agreement 
gave the wife lump sum alimony of 
$10,000 from the husband’s share 
of the proceeds of the home, and all 
of the parties’ property except for a 
1973 Ford with 90,000 miles, his tools, 
clothes, and $600 worth of bank stock. 
The wife had retained counsel under 
the husband’s instructions “to get 
the cheapest lawyer she could find to 
represent them both.” Naturally, the 
husband was thus unrepresented. 
Finally, in Tenneboe v. Tenneboe, 558 
So. 2d 470 (Fla. 4th DCA 1990), the 
court set aside a property settlement 
agreement reached two weeks after a 
divorce petition was filed on similar 
principles. The court found that over- 
reaching existed where the husband, 
who was unrepresented by counsel, 
gave the wife the house and all of the 
equity in it, the van, alimony, some 
attorneys’ fees, assumed all the debt, 
and was left with $112.57 per week 
on which to live.** Additionally, there 
were concerns about the representa- 
tions that the wife’s attorney made 
to the husband regarding his abil- 


ity to modify alimony and husband’s 
understanding of the loyalties of the 
wife’s attorney. Notice that in all of 
these cases, the challenging party was 
not represented. Although the law 
in Florida is abundantly clear that 
lack of counsel alone is not grounds 
for invalidating a settlement agree- 
ment,*’ the grossly disproportionate 
distribution and other factors of 
unfairness combined with the lack of 
counsel allowed the courts to set aside 
these agreements. A sufficient show- 
ing that an agreement resulted from 
an inequality of bargaining power or 
other circumstances such that there 
was no meaningful choice on the part 
of the disadvantaged party ** may very 
well translate into overreaching such 
as to render an agreement unconscio- 
nable. 

In a case in which a court has dealt 
with the issue of unconscionability in 
the context of the enforceability of a 
prenuptial agreement, the result was 
quite harsh to the challenging party. 
In Baker v. Baker, 622 So. 2d 541 (Fla. 
5th DCA 1993), the Fifth District 
construed a Pennsylvania antenuptial 
agreement.The laws of Pennsylvania 
were quite similar to those of Florida 
dealing with the circumstances for 
enforceability of such an agreement, 
including issues of fraud, duress, and 
having the benefit of financial disclo- 
sure. In this case, the parties were in 
their sixties when they married, and 
the wife had been previously receiving 
$55,000 per year in alimony from a 
previous marriage. In the prenuptial 
agreement, the wife waived her rights 
to alimony, equitable distribution, 
and a share in the husband’s estate.*® 
When the wife later challenged the 
agreement in the dissolution proceed- 
ing, the trial court found that the 
agreement was unconscionable and 
overreaching, and violated Florida’s 
public policy as it left the wife a pau- 
per and potential ward of the State of 
Florida. The appellate court reversed. 
The court reasoned that Pennsylvania 
law, like Florida law, will uphold an 
antenuptial agreement that is unfair 
and inequitable if the parties entered 
into it voluntarily with the benefit 
of full and fair disclosure and in the 
absence of fraud, duress, overreach- 
ing, or coercion. The court did not 
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find evidence of unconscionability or 
overreaching. The wife had retained 
independent counsel to negotiate the 
agreement, and testified that she un- 
derstood that she received no alimony 
under the agreement and that she 
signed it voluntarily with the benefit 
of full disclosure with no threat by 
the husband that he would not marry 
her if she did not sign.“ In the spirit 
of “everyone is entitled to make a bad 
bargain,” the end result was unfavor- 
able for the wife. 

The wife in Baker, in all likelihood, 
would have been saved had the UPAA 
been in effect at the time. Section 6(b) 
of the UPAA provides: 


If a provision of a premarital agreement 
modifies or eliminates spousal support and 
that modification or elimination causes one 
party to the agreement to be eligible for 
support under a program of public assis- 
tance at the time of separation or marital 
dissolution, a court, notwithstanding the 
terms of the agreement, may require the 
other party to provide support to the extent 
necessary to avoid that eligibility.*! 


Because the agreement in Baker 
violated such a clear Florida public 
policy, the court may have been able 
to fashion an appropriate support 
award for the wife without rendering 
the other portions of their prenuptial 
agreement unenforceable. 

In addition to a finding that the pre- 
marital agreement is unconscionable 
at the time of execution, there must 
also be a finding of a lack of fair and 
reasonable financial disclosure and 
that the challenging party reason- 
ably could not have had an adequate 
knowledge of the property or financial 
obligations of the other party.*” The 
UPAA, however, allows for a waiver 
of financial disclosure.*® In Florida, 
the disclosure requirements are sat- 
isfied where the challenging spouse 
“possesse[s] such general and ap- 
proximate knowledge of [the other’s] 
property as to enable [the spouse] 
to reach an intelligent decision to 
enter into the agreement.” A list of 
accounts with the values included is 
sufficient.*° A list of business holdings 
that provides an approximation of 
earnings of the business is sufficient 
—a party need not obtain a business 
appraisal for purposes of satisfying 
this requirement.“ The fact that the 
parties resided together for years 


‘ 
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prior to entering into a prenuptial 
agreement and the agreement itself 
contains a schedule of the dominant 
party’s assets and liabilities or a 
financial affidavit accompanies the 
agreement will overcome a claim of 
inadequate disclosure.*’ Indeed, the 
fact that the parties resided together 
for a significant period of time sug- 
gests that the challenging party would 
reasonably have an adequate knowl- 
edge of the financial circumstances of 
the other. The predominant issue that 
the courts are concerned with is that 
there is no concealment.** 
Ultimately, it would appear that 
prenuptial agreements will be harder 
to set aside under the act. If one cannot 
establish fraud, duress, or overreach- 
ing, which are hard enough to prove, 
the need to prove unconscionability 
catapults what had previously been 
an “unfair or unreasonable” standard 
into the stratosphere where the cir- 
cumstances must be “shockingly un- 
fair” and “excessively unreasonable.” 
And the elements of lack of financial 
disclosure/lack of knowledge must 
also accompany the unconscionability 
claim. The act reflects Florida’s policy 
which does not prohibit persons from 
making hard bargains or entering into 
unfair agreements, as long as they do it 
voluntarily, of their own free will, and 
with at least an approximate knowl- 
edge of what they are giving up. 
Section seven of the act provides 
that “if a marriage is determined to 
be void, an agreement that would 
otherwise have been a premarital 
agreement is enforceable.”*’ Section 
eight provides that statutes of limita- 
tion applicable to an action asserting 
a claim for relief under the premarital 
agreement are tolled during the mar- 
riage of the parties, but equitable 
defenses limiting the time for enforce- 
ment, including laches and estoppel, 
are available to either party.” Finally, 
the act has a severability clause. That 
is, if any provision of the premarital 
agreement is held invalid, the other 
provisions can still be given effect.®! 
Combined with the apparently 
more stringent standards set forth in 
the UPAA, parties will have second 
thoughts about testing the enforce- 
ability of their agreements now that 
the Florida Supreme Court has rec- 
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ognized the enforceability of prevail- 
ing party attorneys’ fee provisions 
contained in prenuptial agreements 
which would place liability on the 
impecunious spouse for the already 
dominant spouse’s attorneys’ fees 
should the agreement be upheld.” 
“Contracts can be dangerous to ones 
well-being. That is why they are kept 
away from children. Perhaps warn- 
ing labels should be attached. In any 
event, contracts should be taken seri- 
ously.” O 
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LABOR AND EMPLOYMENT LAW 


by Scott T. Silverman and Jennifer L. Watson 


The Impact of Recent NLRB Decisions 
on Supervisory Status 


n September 29, 2006, 
the National Labor Rela- 
tions Board (NLRB or 
board) issued a trilogy of 
landmark decisions that could have 
significant and far-reaching implica- 
tions for as many as eight million 
American workers.' In these deci- 
sions, the board set forth important 
guidelines for determining whether 
an employee is a “supervisor” for 
purposes of the National Labor Rela- 
tions Act (NLRA). Labeling a worker 
as a supervisor has important im- 
plications for that worker’s rights to 
unionize because supervisors are not 
permitted to bargain collectively. 


History of Supervisor Status 
Under the NLRA 

In 1935, Congress enacted the 
NLRA to protect the rights of indus- 
trial workers. The NLRA granted 
“employees” the rights to self-orga- 
nize; to form, join, and assist labor 
organizations; and to bargain col- 
lectively through representatives.* 
At the time, the NLRA defined the 
term “employee” expansively to 
include any employee and both the 
U.S. Supreme Court and the board 
interpreted the NLRA as including 
supervisors.‘ Soon after its enact- 
ment, however, employers began urg- 
ing Congress to exclude all workers 
holding managerial and supervisory 
positions from the protections of the 
NLRA. In 1947, Congress responded 
to these demands by passing the 
Taft-Hartley Act, which expressly 
excluded supervisors from the defini- 
tion of “employee” and changed the 
NLRB’s requirement that a super- 
visor both direct the work of other 


employees and perform another 
stated function to permitting direc- 
tion alone to suffice for supervisor 
status.° As a result, many workers 
previously protected by the NLRA 
lost their authority to unionize 
and bargain collectively. Since the 
passage of the Taft-Hartley Act, 
the NLRB has sought to exclude as 
many employees as possible from the 
definition of “supervisor.” 

Currently, supervisors are still 
specifically excluded from the NL- 
RA’s protection. Whether an indi- 
vidual qualifies as a “supervisor” 
now depends on three important 
factors, enumerated in §152(11) of 
the NLRA.*® First, the individual 
must have the authority to hire, 
transfer, suspend, lay off, recall, 
promote, discharge, assign, reward, 
discipline, responsibly direct, or ad- 
just grievances of other employees. 
Second, the individual’s exercise 
of such authority may not be of a 
merely routine or clerical nature, but 
must require the use of independent 
judgment. Finally, the individual’s 
authority must be held in the inter- 
est of the emplover. Thus, whether an 
employee qualifies as a supervisor is 
a highly fact-intensive question.’ 


Supreme Court’s Decision in 
Kentucky River Community 
Care v. NLRB 

Kentucky River Community Care 
(KRCC) is a nonprofit organization 
that operates numerous mental 
health care facilities throughout 
the state of Kentucky.* In 1997, a 
labor union sought to represent 110 
employees at KRCC’s Caney Creek 
Rehabilitation Center, 12 of whom 


were registered nurses.? KRCC 
refused to bargain with the union 
because it objected to the inclusion 
of the RNs in the bargaining unit on 
the grounds that they were “supervi- 
sors” excluded from the protection of 
the NLRA.’° 

The NLRB strongly disagreed 
with KRCC’s position. For years, the 
NLRB had denied supervisory status 
to RNs, ruling that these nurses, in 
directing subordinates, acted in the 
interest of patients, not in the inter- 
est of their employers.'' In response 
to KRCC’s refusal to bargain, the 
NLRB’s general counsel filed an un- 
fair labor practice complaint against 
the health care center, and the board 
granted summary judgment and 
ordered KRCC to commence bargain- 
ing with the unit.” 

In Kentucky River Community 
Care, Inc. v. NLRB, 193 F.3d 444 (6th 
Cir. 1999), the Sixth Circuit Court 
of Appeals reversed, holding that 
the RNs were supervisors because 
their duties, which included ensur- 
ing adequate staffing and overseeing 
the rendering of medical services, 
were supervisory in nature, were 
conducted in the interest of their 
employer, and involved the use of 
independent judgment. 

In 2000, the U. S. Supreme Court 
accepted the case on appeal and af- 
firmed the Sixth Circuit’s decision 
against the NLRB by a 5-4 deci- 
sion the following year.'® Although 
the justices agreed with the board 
that the burden of proof falls on the 
party asserting supervisory status, 
the court criticized the board’s con- 
clusion that employees do not use 
“independent judgment” pursuant 
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to §152(11) of the NLRA when they 
exercise ordinary technical or profes- 
sional judgment in directing subordi- 
nate employees to deliver services.'* 
The court found that although the 
degree of discretion an employee 
exercises is a relevant factor in 
determining supervisory status, the 
board’s interpretation of the term 
“independent judgment” included 
determinative factors not pertaining 
to degree: Even significant judg- 
ment only loosely constrained by the 
employer would not be considered 
independent if it were professional 
or technical.’° Ultimately, the court 
ordered the NLRB to redefine its test 
for determining supervisory status 
of RNs and other workers who use 
professional or technical judgments 
in directing less skilled workers." 
Justices Stevens, Souter, Ginsburg, 
and Breyer felt that the NLRB’s 
interpretation of “supervisor” clearly 
comported with the policies underly- 
ing the statute as articulated by Con- 
gress.'’ Justice Stevens, who wrote 
the dissenting opinion, warned that 
the Kentucky River decision could 
lead to the elimination of the right of 
most professionals to organize.'* 


NLRB’s Response in Oakwood 
Healthcare, Golden Crest 
Healthcare, and Croft-Metals 
On September 29, 2006, the NLRB 
decided three cases in response to the 
Supreme Court’s mandate to redefine 
its test for determining supervisory 
status. In the first, and most impor- 
tant case, Oakwood Healthcare, Inc., 
348 N.L.R.B. No. 37 (Sept. 29, 2006), 
the board endeavored to reexamine 
and clarify its interpretations of 
the terms “assign,” “responsibly to 
direct,” and “independent judgment,” 
as used in §152(11) of the NLRA. 
The facts in Oakwood Healthcare 
closely resembled the facts in the 
Kentucky River case. Oakwood Heri- 
tage Hospital employed 181 staff 
RNs, 12 of whom served permanently 
as charge nurses and 112 of whom 
took turns rotating into the position 
of charge nurse. Both permanent 
and rotating charge nurses were re- 
sponsible for overseeing their patient 
care units, assigning other workers 
to patients, monitoring patients in 
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their unit, and assorted other du- 
ties. The union wanted to include all 
charge nurses in the RN bargaining 
unit, but Oakwood wanted to exclude 
them on the grounds that they were 
“supervisors” who use independent 
judgment in assigning and respon- 
sibly directing employees.'® 

In its opinion, the board created 
new definitions of the terms “as- 
sign,” “responsibly to direct,” and 
“independent judgment.” The board 
defined “assign” as “designating an 
employee to a place (such as a loca- 
tion, department, or wing), appoint- 
ing an employee to a time (such as 
a shift or overtime period), or giving 
significant overall duties, i.e., tasks, 
to an employee.”” The term refers 
only to the designation of overall 
duties to an employee, not to ad 
hoc instruction that a subordinate 
perform a particular task.”! 

The board stated that the author- 
ity of an individual to “responsi- 
bly direct” other employees is not 
limited to department heads, but 
instead arises “if a person on the 
shop floor has men under him, and 
if that person decides what job shall 
be undertaken next or who shall 
do it, provided that the direction 
is both responsible and carried out 
with independent judgment.”” The 
individual directing and overseeing 
subordinates must be held account- 
able for their performances.”* To 
establish accountability, it must be 
shown that the employer delegated 
authority to the individual to direct 
the work of other employees and 
take corrective action, if necessary.” 
Furthermore, the individual must 
face some adverse consequence if the 
subordinates do not perform their 
tasks properly.” 

Finally, the board defined the 
exercise of “independent judgment” 
as effectively recommending actions, 
forming opinions, or making evalu- 
ations by discerning and comparing 
data, free from the control of oth- 
ers.” Such judgment must involve 
discretion that is more than merely 
routine or clerical. Judgment is not 
independent where it is dictated 
or controlled by a set of detailed 
instructions, such as company poli- 
cies or rules, the verbal instructions 


of a higher level supervisor, or the 
provisions of a collective bargain- 
ing agreement.”’ However, the mere 
existence of company policies does 
not eliminate independent judgment 
from decisionmaking, so long as 
the policies allow the individual to 
use his or her discretion in making 
choices.”* 

Applying these new definitions, 
the board determined that the 12 
permanent charge nurses were su- 
pervisors who could be excluded from 
the protections of the NLRA because 
they delegated authority to assign 
employees using their independent 
judgment.” Conversely, the board 
determined that the 112 rotating 
charge nurses were not supervisors 
because they did not spend a “regu- 
lar and substantial” portion of their 
work time performing supervisory 
functions.” 

The dissenting members strongly 
disagreed with the majority’s defi- 
nitions of the terms “assign” and 
“responsibly to direct.” They argued 
that the majority had erred in de- 
fining “assign” to include the act of 
assigning overall tasks to employees, 
a “quintessential function of the 
minor supervisors whom Congress 
clearly did not intend to cover in 
Section 2(11).”*! Instead, the dissent 
advocated for a definition of “assign” 
that includes the acts of determin- 
ing “an employee’s position with the 
employer,” an employee’s “designated 
work site,” or an employee’s “work 
hours.” The dissenting members 
also argued that the majority had 
erred in defining “responsibly to 
direct,” suggesting that the drafters 
of §2(11) intended for the phrase to 
include only workers who were in 
charge of a “department-level work 
unit,” even if those workers did not 
participate in any of the other su- 
pervisory functions enumerated in 
§2(11) of the NLRA.** Instead, the 
dissent suggested alternate methods 
of establishing that individual work- 
ers possess authority to responsibly 
direct, including whether they have 
been delegated substantial authority 
to ensure that their subordinates 
achieve management’s objectives, 
whether they are held accountable 
for the work of their subordinates, 
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and whether they exercise signifi- 
cant discretion and judgment in di- 
recting subordinates. 

In Golden Crest Healthcare Center, 
348 N.L.R.B. No. 39 (Sept. 29, 2006), 
and Croft Metals, Inc., 348 N.L.R.B. 
No. 38 (Sept. 29, 2006), the board 
also applied the new definitions to 
determine whether the workers at 
issue in those cases were “supervi- 
sors” for purposes of unionization. 
In Golden Crest, the board found 
that although the charge nurses at 
issue had authority to responsibly 
direct charge nurse assistants in 
performing their jobs, they were 
not ultimately accountable for the 
actions of the assistants and did not 
have the authority to assign em- 
ployees in several ways.” Thus, the 
charge nurses were mere employees, 
not supervisors. In Croft Metals, the 
board found that lead persons at an 
aluminum and vinyl manufacturing 
plant were not supervisors because 
they did not possess the authority 
to assign employees, and although 
they possessed the authority to 
responsibly direct employees below 
them, such authority did not involve 
a degree of discretion that rose above 
merely routine or clerical.** Since 
the decisions in Golden Crest and 
Croft Metals, the NLRB has decided 
almost a dozen cases involving the 
supervisory status of workers in a 
multitude of industries.*’ 


Conclusion: Implications 
for the Future 

Undoubtedly, the NLRB’s decisions 
in the Oakwood Healthcare, Golden 
Crest, and Croft Metals cases will 
have significant and far-reaching 
implications for many professional 
workers who direct the work of less 
skilled subordinates. In addition to 
nurses and lead persons, the union 
rights of over 30 percent of workers 
in at least 24 professions could be 
significantly affected by these deci- 
sions.** Just a few of these profes- 
sions include physicians’ assistants, 
nuclear engineers, tile setters, un- 
derwriters, sheet metal duct install- 
ers, power plant operators, physical 
therapists, recreation workers, reg- 
istered nurses, pharmacists, dress- 
makers, actuaries, computer systems 


analysts, cooks, secretaries, cashiers, 
electricians, and the advertising and 
sales occupations.” As the dissenting 
members in Oakwood Healthcare 
stated, these decisions threaten to 
“create a new class of workers under 
federal labor law: workers who have 
neither the genuine prerogatives 
of management, nor the statutory 
rights of ordinary employees.” 
These decisions have also enabled 
employers to prove more easily that 
certain types of workers are supervi- 
sors exempt from the protections of 
the NLRA. Essentially, the board’s 
rulings permit employers to make 
a supervisor out of any employee 
who uses independent judgment 
or has authority to assign or di- 
rect other employees. Nonetheless, 
some employers may choose not 
to reclassify certain employees as 
“supervisors” because doing so sub- 
jects them to vicarious liability for 
the supervisors’ actions.*! Labeling 
employees as supervisors may also 
require employers to train them on 
management-related issues such as 
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discrimination, sexual harassment, 
and sensitivity.” 

In response to these problems, 
the NLRB most likely will search 
for other avenues by which to find 
that employees are not supervisors. 
Clearly, the guidelines for determin- 
ing supervisory status established 
in Oakwood Healthcare must be 
applied on a case-by-case basis, de- 
pending entirely on the specific facts 
and circumstances of each case. 

Ultimately, employers should 
expect many more NLRB cases 
challenging employer classifications 
of employees as supervisors. In the 
meantime, employers should take 
as many precautions as possible to 
ensure that their supervisors truly 
are supervisors. Some suggestions 
include revising job descriptions 
to reflect all supervisory responsi- 
bilities accurately, granting putative 
supervisors significant authority to 
engage in the 12 supervisory duties 
described in §152(11), ensuring that 
supervisors have independence to 
exercise discretion and judgment in as 
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many matters affecting other employees 
as possible, and keeping thorough and 
current records documenting the exer- 
cise of supervisory functions.**O 


! Ross Eisenbrey & Lawrence Mishel, 
Supervisor in Name Only: Union Rights 
of Eight Million Workers at Stake in Labor 
Board Ruling, Econ. Pov’y. Inst. (July 12, 
2006), available at www.epi.org/content. 
cfm/ib225. 

2 29 U.S.C. §151-169 (2006). 

3 Td. 

* NLRB v. Kentucky River Community 
Care, Inc., 532 U.S. 706, 717-18 (2001). 

5 29 U.S.C. §52(3) (2006). 

§ 29 U.S.C. §152(11) (2006). 

7 Kentucky River Community Care, Inc. v. 
NLRB, 193 F.3d 444, 453 (6th Cir. 1999). 

8 Kentucky River Community Care, Inc., 
323 N.L.R.B. No. 209 (July 10, 1997). 

® See id. 

10 See id. 

1 John E. Lyncheski, Who’s a Supervisor? 
U.S. Supreme Court Redefines Supervisors 
in National Labor Relations Board Case, 
H.R. Maa. (2001), available at findarticles. 
com. 

” Kentucky River Community Care, Inc., 
323 N.L.R.B. No. 209 (July 10, 1997). 

18 See Kentucky River Community Care, 
Inc. v. NLRB, 532 U.S. 706 (2001). 

4 Td. at 712, 714. 

Td. at 714-15. 


Refer Firm you can Tru 


16 See id. at 720-22. 

” See id. at 722-30. 

18 See id. 

18 See Oakwood Healthcare, Inc., 348 
N.L.R.B. No. 37 at 5-9. 

20 Td. at 18. 

3 27. 

23 Id. at 31. 

Id. at 32. 

2° Oakwood Healthcare, Inc., 348 N.L.R.B. 
No. 37 at 32. 

26 Td. at 36-37. 

27 Id. at 38. 

28 Id. at 39. 

Id. at 64. 

30 Td. at 68. 

3! Oakwood Healthcare, Inc. , 348 N.L.R.B. 
No. 37 at 81. 

8 Td. at 85-86. 

33 Td. at 81. 

34 Td. at 101-02. 

35 Golden Crest Healthcare Center, 348 
N.L.R.B. No. 39, 25 (Sept. 29, 2006). 

36 Croft Metals, Inc., 348 N.L.R.B. No. 38, 
at 26-27 (Sept. 29, 2006). 

37 See, e.g., Avante at Wilson, Inc., 348 
N.L.R.B. No. 71 (Oct. 31, 2006); Loyal- 
hanna Health Care Assocs., 348 N.L.R.B. 
No. 54 (Sept. 30, 2006); ADB Util. Contrac- 
tors, 348 N.L.R.B. No. 53 (Sept. 30, 2006); 
Terry Mach. Co.,348 N.L.R.B. No. 55 (Sept. 
30, 2006); Bay Harbour Elec., Inc., 348 
N.L.R.B. No. 59 (Sept. 30, 2006). 

38 Jane M. Von Bergen, Nurse-Supervisor 
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3° Td.; Paul Bigman, Kentucky River 
Threatens to Swamp Labor:An NLRB Rul- 
ing Could Eliminate Millions of Workers’ 
Right to Unionize, DoLLars & SENSE (Oct. 
2006), available at www.dollarsandsense. 
org/archives/2006/0906bigman.html. 

*© Oakwood Healthcare, Inc., 348 N.L.R.B. 
No. 37, at 70 (Sept. 29, 2006). 

41 Lyncheski, supra note 11. 

* Susan Davis, Cynthia E. Nance, and 
Jeff Starling, Kentucky River: The Im- 
pact of the NLRB’s New Interpretation of 
Supervisory Status Under the NLRA and 
Beyond, ABA Center for Continuing Legal 
Education, Live Webcast (Oct. 31, 2006). 

48 Lyncheski, supra note 11. 
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TRIAL LAWYERS FORUM 


by David M. Lewis 


The Shield and the Sword! 
Regarding Disclosure of Private Psychiatric Records 
as a Routine Element of Discovery in Florida 
Auto Accident Litigation 


egardless of the mechanics 

of a particular automobile 

accident, complaints in 

automobile injury cases 
often allege damages using the same 
library of terms: pain and suffering, 
emotional distress, disfigurement, 
possibly lost wages, future loss of 
earning capacity, etc. These terms 
are relatively broad, and, therefore, 
can be used to encompass a variety 
of afflictions. 

For example, “pain and suffer- 
ing” could be construed to include 
virtually any physical problem that 
happens to result from an accident, 
as well as mental or emotional 
“suffering.” “Emotional distress” 
and “mental anguish” may likewise 
manifest themselves in any number 
of ways. This flexibility of terms is 
rather useful in that it avoids un- 
intentional exclusion of claims for 
injuries that may not be apparent 
to an attorney at the time the suit is 
filed. The injuries can be sorted out 
during discovery, and the parties are 
spared the hassle of amending the 
pleadings later in the process. 

Since damages allegations are 
often ambiguous and may refer to 
a variety of physical, mental, and 
emotional conditions, the prudent 
defense lawyer presented with such 
broad allegations may decide to 
seek production of not only medical 
but also psychological or psychiatric 
records of the plaintiff. The underly- 
ing rule in Florida is set forth in FS. 
§90.503: Communications between a 
patient and his or her psychothera- 
pist are privileged. When a party 
relies on a mental or emotional con- 
dition as an element of his claim or 


defense, however, the privilege does 
not apply. This article provides a re- 
view of Florida jurisprudence regard- 
ing the right of a party, particularly 
a defendant, to discover this type of 
evidence. 

Appellate courts in Florida, par- 
ticularly the Third District, have 
held that a plaintiff who makes a 
claim for general mental anguish 
automatically opens the door to a 
request for psychotherapeutic re- 
cords. In contrast, both federal and 
foreign state courts generally have 
been hesitant to allow disclosure of 
psychotherapeutic records. Florida’s 
First District, in Olges v. Dougherty, 
856 So. 2d 6 (Fla. lst DCA 2003), 
recently quoted two plaintiff-friendly 
federal decisions, possibly signaling 
a departure from the hard-line Third 
District view. 


The Third District Rule: Arzola 
and Scheff 

The Third District announced 
its position on mandatory psycho- 
logical records disclosure in Arzola 
v. Reigosa, 534 So. 2d 883 (Fla. 3d 
DCA 1988), followed shortly by the 
similar Scheff v. Mayo, 645 So. 2d 181 
(Fla. 3d DCA 1994). In each of these 
cases, the per curiam opinions set 
forth a cut-and-dry rule: Ifa plaintiff 
brings a claim for mental anguish, 
his or her psychological records are 
relevant and must be disclosed to 
the defendant. While this approach 
is not lacking in efficiency, its public 
policy implications are dramatic. 

The court in Arzola stated that 
its decision is based on the “indis- 
tinguishable” authority of Yoho v. 
Lindsley, 248 So. 2d 187 (Fla. 4th 


DCA 1971), from the Fourth District 
Court, and Haney v. Mizell Memorial 
Hospital, 744 F.2d 1467 (11th Cir. 
1984), a decision of the 11th Circuit. 
Of these two cases, only Yoho was 
decided by a Florida court. Moreover, 
the only Florida case cited on this 
issue by the federal court in Haney 
had nothing to do with psychological 
records, and that decision provided 
no other explanation for its state- 
ment of applicable law.’ A review of 
the Yoho case likewise reveals little 
similarity with Arzola or Scheff, 
either in analysis or outcome. 


A Peculiar Solution: Yoho v. 
Lindsley 

As noted, Yoho v. Lindsley is cited 
as foundational authority by the 
Third District in both Arzola and 
Scheff. Although both of those deci- 
sions purport to apply the rule of 
Yoho, that case actually carved out 
a much more procedurally complex 
solution to the question at hand. The 
Yoho court allowed a psychotherapist 
to essentially serve as a gatekeeper 
in determining what evidence would 
be admissible.* The merits of this 
approach are considerable; after 
all, who would be better equipped 
to decide what evidence might be 
related to a particular condition than 
the treating therapist? On the other 
hand, it is doubtful that a therapist 
could perform this function in a neu- 
tral manner, and giving this unusual 
responsibility to the therapist could 
corrupt his or her relationship with 
the patient. Even without the added 
procedural wrinkle, the essential 
point is that the court was willing 
to distinguish relevant from nonrel- 
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evant evidence before simply open- 
ing the floodgates to all potentially 
relevant, confidential information. 
In Yoho, the auto accident plain- 
tiff claimed that she had suffered 
and would continue to suffer both 
physically and mentally, and that she 
had suffered headaches and would 
continue to suffer from them.’ Note 
that these allegations are somewhat 
different than the standard list de- 
scribed above. When the plaintiff's 
treating psychiatrist, at counsel’s in- 
struction, refused to allow inspection 
or disclosure of either pre- or post- 
treatment records, the defendant 
filed a motion to compel, and plaintiff 
responded with a motion for protec- 
tive order.’ In ruling on the dispute, 
the trial court crafted an original 
and somewhat peculiar solution. It 
ordered the psychiatrist to answer 
all of the defendant’s relevant ques- 
tions, with this limitation: 
{if Plaintiffs counsel should object on 
grounds that the material sought after, 
which may be either in the doctor’s 
records or his personal knowledge, is ir- 
relevant and privileged, [the doctor] shall 
state 1) the general nature of the subject 
matter involved and 2) why, in his opin- 
ion, the subject matter sought after is not 


relevant, in order to assist the [clourt in 
later rulings on certified questions.*® 


Predictably, the defendant objected 
on the grounds that the ruling al- 
lowed the plaintiff’s attorney and 
doctor to determine the question of 
relevance, and filed a petition for writ 
of certiorari on that basis.’ According 
to the appellate court, the trial court 
had kept the relevancy determination 
within its own ultimate discretion, 
as it must, and the procedure involv- 
ing the doctor’s opinion was merely 
meant to advise the court in making 
the relevancy decisions later.® 

The appellate court then turned 
its attention to the construction and 
interpretation of the psychiatrist- 
patient privilege, which at that time 
was a matter of first impression.’ 
For guidance, the court turned to an 
“exhaustive” treatment of the issue 
by the California Supreme Court in 
In re Lifschutz, 467 P.2d 557 (Cal. 
1970), which involved a claim for 
damages arising out of an assault.!° 
In that case, the California court had 
expressed a great deal of concern for 


“When the patient 
himself discloses 
those ailments by 
bringing an action in 
which they are 
in issue, there is no 
longer any reason 
for the privilege.” 


preservation of the privilege when 
appropriate, but tempered that con- 
cern with acknowledgement of the 
necessity for adequate discovery: 
The psychiatric patient confides more 
utterly than anyone else in the world.... 
It would be too much to expect them to 
do so if they knew that all they say — and 
all the psychiatrist learns from what they 
say — may be revealed to the whole world 
from the witness stand....!! [T]he whole 
purpose of the privilege is to preclude the 
humiliation of the patient that might fol- 
low disclosure of his ailments. When the 
patient himself discloses those ailments 
by bringing an action in which they are 
in issue, there is no longer any reason for 
the privilege.” 

The Fourth District in Yoho went 
on to determine that the key to 
unlocking records under the trial 
court’s novel system lay in defining 
“relevant communications.” In Lif- 
schutz, the California court appeared 
to allow disclosure of only those com- 
munications “concerning the very 
injury or impairment that was the 
subject matter of the litigation” and 
noted that broad disclosure might 
effectively deter psychotherapeutic 
patients from bringing general 
claims for damages." 

Ultimately, in rejecting the writ of 
certiorari, the Yoho court presented 
a two-part rule.” First, the party 
seeking to depose a psychotherapist 
has the burden to show that the 
patient’s mental condition has been 
introduced and that this would be 
evidenced when the patient discloses 
“ailments” by bringing an action in 
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which they are at issue.'® Second, 
in cases where the patient objects 
to discovery of communications 
between patient and therapist, the 
burden should be on the patient to 
show that a given communication 
is not directly related to his or her 
claim.” 

In the latter situation, the court 
suggested that future courts should 
look to the various protective mea- 
sures discussed in Lifschutz in mak- 
ing the threshold determination of 
relevancy while safeguarding the 
communications.'* The Yoho court 
cited numerous passages from Lif- 
schutz stating that a party may 
inquire into only those communica- 
tions directly relevant to the nature 
of the specific mental or emotional 
condition that has been voluntarily 
disclosed.'® Thus, it may be said that 
the Yoho court espoused a more cau- 
tious system of disclosure than that 
set forth in Scheff and Arzola. 


The Legacy of Arzola 

Shortly after Scheff was decided, 
the Fifth District considered similar 
discovery issues in Nelson v. Womble, 
657 So. 2d 1221 (Fla. 5th DCA 1995). 
That case involved allegations that 
the plaintiff was injured by defen- 
dants and suffered mental anguish 
and loss of capacity for enjoyment 
of life.?° The plaintiff’s husband also 
made a claim for loss of consortium.”! 
Both plaintiffs sought counseling 
after the injuries, and defendants 
sought to see the counselor’s notes 
and records.” The court stated that 
since the plaintiffs were seeking 
compensation for mental anguish 
and loss of consortium, the injured 
plaintiffs mental and emotional con- 
dition were at issue and the records of 
both plaintiffs were discoverable.” 

In explaining its holding, the court 
interpreted FS. §90.503, which sets 
forth the privilege, and held that 
the situation before it fell into the 
exception set forth in subsection 
(4)(c).24 That section essentially 
states that there is no protection for 
communications relevant to an issue 
of the mental or emotional condition 
of a patient who has relied on that 
condition as an element of his or her 
claim. The statute does not explain 
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whether general allegations (mental 
anguish, emotional suffering, etc.) 
are sufficient to pierce the privilege, 
or whether this should be allowed 
only where “specific conditions” are 
alleged, as was apparently contem- 
plated in Yoho. Citing Scheff and, 
indirectly, Arzola, the Nelson court 
simply held that since the records 
could be relevant to an issue in the 
case, they were discoverable. With 
this direct application of a clear-cut 
rule, it became increasingly obvious 
that a balance-of-interests approach, 
as suggested in Lifschutz and Yoho, 
was fading further and further into 
the rearview mirror of Florida juris- 
prudence. 


A “New” Perspective: Olges v. 
Dougherty 

Recently, the First District Court 
in Olges v. Dougherty, 856 So. 2d 6 
(Fla. lst DCA 2003), signaled a dif- 
ference of opinion on the issue. Olges 
involved an auto accident plaintiff 
who brought a claim for damages 
including bodily injury and result- 
ing pain and suffering, disability, 
disfigurement, mental anguish,” loss 
of capacity for enjoyment of life, and 
others.”° When the defendant sought 
to compel a mental examination, the 
plaintiff withdrew all claims for lost 
earning capacity, mental anguish, 
past and future emotional distress, 
and other emotional damages.” The 
trial court held that the examination 
could proceed and include a psycho- 
logical clinical interview and various 
psychological tests, whereupon the 
plaintiff sought certiorari review 
of the ruling.”® The First District 
held that orders requiring mental 
examination cannot be adequately 
remedied on appeal from final judg- 
ment and granted review.” 

The essential holding of the court 
in Olges was that the defendants as- 
serted no basis for the requested ex- 
amination, as the trial court should 
have required.*® The only basis for 
such an examination was the testi- 
mony of defendant’s expert, whom 
the court considered incompetent to 
testify on the issue.*! While this es- 
sentially disposed of the matter, the 
court went on in another paragraph 
to explicitly weigh considerations 


of relevance that had lain dormant 
since Yoho.*” 

First, the court stated that not 
every automobile accident case 
gives rise to good cause to require 
the plaintiff to undergo a mental 
examination.** The court explained 
that once a plaintiff dropped his 
claims for specific mental and emo- 
tional damages, those issues were 
no longer in controversy.** The court 
also quoted a federal case in which it 
was held that the presence of mental 
anguish and humiliation allegations 
alone were not enough to require a 
mental examination.* In another 
quoted federal case, embarrassment 
and myofascial pain syndrome were 
not sufficient grounds for ordering 
an examination where the plaintiff 
did not plan to present an expert 
and did not allege that the embar- 
rassment was severe or amounted 
to a psychotic disorder.** With this 
review of federal case law, the court 
seemed to express conflict or at least 
disagreement with the open and 
shut Third District rule, and may 


have been suggesting a return to the 
considerations expressed in Yoho. 


Foreign Concepts: A Sister 
State Considers the Issue 

Courts outside of Florida have 
developed the principles set forth 
in Lifschutz and Yoho and have 
frequently prevented disclosure of 
psychiatric records in “run of the 
mill” negligence cases. 

One such case is Johnson v. Tru- 
Jjillo, 997 P.2d 152 (Colo. 1999). There, 
a personal injury plaintiff asserted 
that the type of mental suffering 
for which she sought damages took 
many forms, including embarrass- 
ment, humiliation, worry, insult, and 
emotional distress. Because she had 
not claimed any psychiatric injury or 
impairment of mental faculties, the 
plaintiff in Trujillo contended that 
she had not “injected” her mental 
condition into the case as a basis for 
a claim.* The court held that since 
the plaintiff did not make a claim 
for intentional or negligent infliction 
of emotional distress, had not been 
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treated as a result of the accident, 
did not seek reimbursement of psy- 
chiatric treatment expenses, and did 
not intend to call expert psychiatric 
witnesses, a bare claim for mental 
anguish did not support disclosure 
of her records.** It explained that the 
mental suffering for which the plain- 
tiff claimed damages was incident 
to her physical injuries and did not 
exceed the suffering and loss an ordi- 
nary person would likely experience 
in similar circumstances.*” 


Conclusion 

The holdings of the federal cases 
cited in Olges apply directly to simple 
auto accident cases wherein a plaintiff 
simply lists mental anguish as a mat- 
ter of course. It seems that, by adopt- 
ing the federal rulings, the First Dis- 
trict may be instructing lower courts 
to exercise more care before ordering 
mental examinations in such cases. As 
was originally intended by the Yoho 
court, modern courts should consider 
whether a plaintiff has alleged any 
specific conditions beyond “garden 
variety” mental anguish before order- 
ing disclosure of privileged records. 
Because the embarrassment involved 
in disclosure of psychiatric records is 
at least as damaging as that which 
attends an ordered examination,*° 
courts should make a similar determi- 
nation in cases involving a request for 
records rather than an exam. In short, 
the practice of compelling discovery of 
all relevant records regardless of the 
harm should be reconsidered. O 


' The title is adapted from a portion of 
Sykes v. St. Andrews School, 619 So. 2d 467, 


469 (Fla. 4th D.C.A. 1993)(“[O]ne purpose 
of the ... exclusionary portions of the rule 

.. is to prevent a party from using the 
privilege as a sword and a shield.”), cited 
in Nelson v. Womble, 657 So. 2d 1221, 1222 
(Fla. 5th D.C.A. 1995). 

2 The court in Haney, a federal case, 
stated that it was applying Florida law to 
a dispute over admissibility of psychiatric 
records. However, the opinion cited only 
one Florida case, Argonaut Insurance Co. v. 
Peralta, 358 So. 2d 232, 233 (Fla. 3d D.C.A. 
1978). The only relevant part of that opin- 
ion was a statement that medical records 
must be disclosed in a medical malpractice 
action. The records at issue involved plastic 
surgery, not psychotherapy. Peralta has 
since been overruled on other grounds. See 
Amente v. Newman, 653 So. 2d 1030 (Fla. 
1995). 

3 See Yoho, 248 So. 2d at 188. 

Td. 

6 Td. at 189. 

7 Td. 

8 Id. at 190. 

Id. 

10 The treatment at issue in Lifschutz was 
over a period of six months — 10 years 
before the incident that was at issue. 

"| Note that the court expressed concern 
for protection of both statements made by 
the patient to his psychotherapist and for 
the psychotherapist’s diagnoses or con- 
clusions. The Third District rule does not 
distinguish between the two, and could be 
construed to protect neither. 

” Lifschutz, 467 P.2d at 567 (Cal. 1970). 

18 Yoho, 248 So. 2d at 191. 

4 Lifschutz, 467 P.2d at 567-570. 

'® Yoho, 248 So. 2d at 192. 

16 Td. 

‘7 Td. Because later courts have allowed 
discovery of psychological records auto- 
matically in mental anguish cases, it is 
unclear what sort of showing should be 
required to satisfy this burden. 

1° This rule has been adopted and success- 
fully applied by numerous foreign courts. 
See, e.g., Johnson v. Trujillo, 977 P.2d 152 
(Colo. 1999). 

20 Nelson, 657 So. 2d at 1222. 
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sage 

25 One is left to wonder whether the 
court’s holding might have been different 
if the plaintiff had maintained the claim 
for mental anguish and simply waived the 
more specific claims for emotional distress 
and other emotional damages. The federal 
cases cited later in the opinion may provide 
some insight. 

26 Olges, 856 So. 2d at 8. 


8 Td. at 9. 

3° Td. at 10-11. 

lid 

32 See id. at 12. The Fifth District has 
addressed a case in which the plaintiff 
made a claim for pain and suffering and 
loss of enjoyment of life due to injury, but 
made no claim for mental anguish. In that 
case, the psychotherapist’s records were 
not discoverable. Partner-Brown v. Born- 
stein, 734 So. 2d 555, 556 (Fla. 5th D.C.A. 
1999)(“The allusion to loss of enjoyment of 
life, without more, does not place the men- 
tal or emotional condition of the plaintiff 
at issue so as to waive the protection of 
section 90.503.”). 

33 Td., citing Byxbee v. Reyes, 850 So. 2d 
595 (Fla. 4th D.C.A. 20083). 

34 Td., citing Partner-Brown, 734 So. 2d at 
556. 

35 Id., citing Bjerke v. Nash Finch Co., 
2000 U.S. Dist. LEXIS 22502, 2000 WL 
33339658 at 1 (D.N.D. 2000). 

86 Td., citing Smith v. JI. Case Corp., 163 
FR.D. 229, 230-231 (E.D. Pa. 1995). 

37 Td. at 156, citing Thiele v. Ortiz, 520 
N.E. 2d 881 (Til. App. 1988). In so holding, 
the court stated: “We share the concern of 
the state courts in Illinois, which feared 
that finding waivers in cases such as this 
would open up a ‘pandora’s box of inquiry 
into the mental condition of claimants.” 

Sid. at 157. 

3° Td. Besides Colorado, Alabama, Geor- 
gia, Texas, Illinois, Pennsylvania, and 
North Dakota have produced similar rul- 
ings. 

“© The Colorado Supreme Court elabo- 
rated on this issue in Johnson, stating 
that “unlike a court-ordered mental 
examination, court-ordered disclosure 
of confidential records related to mental 
health treatment undercuts the additional 
public interest furthered by the privileges 
of encouraging citizens to seek help for 
their emotional problems.” Johnson, 977 
P.2d at 158. 
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tion. 

This column is submitted on behalf of 
the Trial Lawyers Section, Bradley E. Pow- 
ers, chair, and D. Matthew Allen, editor. 


x 
: 
é 
Se 
= 


APPELLATE PRACTICE 


by Roberta G. Mandel 


Understanding the Art of Appellate Advocacy: 
Why Trial Counsel Should Engage Experienced 


Appellate Counsel as a Matter of Professional 
Responsibility and Legal Strategy 


ether trial counsel 
should handle an ap- 
peal or turn it over to 
an appellate attorney 
is often debated. Clients may expect 
trial counsel to argue the appeal. 
This may not be the best idea. The 
qualities of a good trial lawyer are 
not always those of a good appellate 
lawyer.' Special talent or training is 
often needed to write a good appel- 
late brief. What might have worked 
before a jury or trial judge may not be 
adequate for an appellate court. Un- 
fortunately, trial lawyers sometimes 
fail to appreciate that appellate court 
review is much different than litiga- 
tion in the trial court. 

Judge Gary Farmer of Florida’s 
Fourth District Court of Appeal aptly 
stated: 

My own experience in both roles suggests 
that most of the time the trial lawyer is 
well-advised to bring in another lawyer 
to handle the appeal. This is not because 
appellate law is so arcane that only the 
cognoscenti can handle it. It is really 
because the lawyer who handled the trial 
is often unable to discern the appellate 
forest from the trial trees. Issues that 
consumed the trial lawyer are often of 
marginal significance at best on appeal; 


issues that seemed trivial during trial 
may become critical on review.” 


Appellate judges view brief writing 
as the most important aspect of the 
appellate process, not a task to be 
relegated to the unskilled.* Writing 
an effective appellate brief takes a 
great deal of time. There should be 
few distractions in order to provide 
the best opportunity for continued 
focus on the appellate issues. Trial 
counsel may lack the uninterrupted 
time necessary to write a clear, per- 
suasive appellate brief. Even if trial 


counsel has the time, it is the appel- 
late lawyer who is more likely to pon- 
der the best placement and choice 
of each word in the brief in order to 
ensure success. An experienced ap- 
pellate attorney will be able not only 
to write a compelling brief, but also 
will provide an unbiased assessment 
to trial counsel regarding whether 
appealable issues exist and whether 
they were properly preserved. 

Each time a case moves to the ap- 
pellate arena, counsel must consider 
whether he or she has the requisite 
knowledge and skills to represent 
the client in the appeal. Rule 4-1.1 
of the Rules Regulating The Florida 
Bar provides: “A lawyer shall provide 
competent representation to a client.” 
Appellate advocacy is recognized as 
a distinct form of litigation and can 
take a tremendous amount of time. 
It requires doing research into areas 
of the law that trial practitioners 
infrequently encounter. Appellate 
litigation is full of pitfalls for the 
inexperienced. 

It is essential that any practitioner 
considering filing an appeal become 
knowledgeable of the rules of appel- 
late procedure. Those rules can only 
be effectively followed or employed 
when an attorney understands their 
foundation, their context, and their 
text. Appellate malpractice arises 
when a lawyer fails to exercise a 
reasonable degree of skill and care in 
the appeal of a client’s case, causing 
injury to the client. 


During Trial 

A savvy trial attorney will engage 
appellate counsel to assist in the tri- 
al arena. This is especially important 


when a case involves complicated 
matters or issues of first impres- 
sion. Appellate counsel can provide 
advice on the rules of evidence and 
procedure during the trial, advising 
trial counsel when to object and move 
for mistrial. Appellate counsel can also 
prepare and argue motions for sum- 
mary judgment and motions for new 
trial, preserving and addressing the 
legal issues that may become critical 
on appeal. An appellate attorney is 
well aware that, in general, only issues 
that have been properly preserved are 
eligible for appellate review. 


Determining “Final Judgment” 
and When It Is “Rendered” 

An appellate practitioner may be 
able to more accurately assess and 
advise trial counsel on when an order 
or judgment is ripe for review. Art. V, 
§4(b)(1), of the Florida Constitution 
provides a party with the right to 
appeal a final judgment. The body 
of law interpreting the finality and 
appealability of orders is full of 
obstacles. Generally, only “final” or- 
ders are subject to appellate review. 
Whether an order constitutes a final 
judgment for appellate purposes is 
extremely important because the 
jurisdictional time begins to run 
immediately on the “rendition” of a 
final order. 

Florida Rule of Appellate Proce- 
dure 9.020(f) defines the term “order” 
as “[a] decision, order, judgment, 
decree, or rule of a lower tribunal, 
excluding minutes and minute book 
entries.” Court minute books are, 
therefore, not appealable. Oral pro- 
nouncements by the trial courts are 
also not appealable. In short, without 
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a written, signed order, there is noth- 
ing to appeal.’ 

The law governing the appealabil- 
ity of final and nonfinal orders is a 
virtual minefield, and the failure to 
take the time to understand the rules 
and applicable case law can result 
in malpractice. Basically, an order 
is deemed “final” if it terminates 
judicial labor.® Merely labeling an 
order “final” does not make the order 
final.® Partial final judgments may 
or may not be appealable, depend- 
ing upon whether they terminate 
judicial labor.’ Florida Rule of Ap- 
pellate Procedure 9.110(k) provides: 
“If a partial final judgment totally 
disposes of an entire case as to any 
party, it must be appealed within 
30 days of rendition.” Prematurely 
appealing an order may result in un- 
necessary cost and delay for a client. 
Worse yet, failing to timely appeal an 
order that was final may result in a 
serious malpractice claim. 

Although all “final” orders are 
appealable, nonfinal orders are ap- 
pealable only if they come within 
the orders enumerated in Florida 
Rule of Appellate Procedure 9.130(a). 
Nonfinal orders that are not enumer- 
ated in the rule are reviewable only 
if they meet the standards for the 
issuance of an extraordinary writ. 
Experienced appellate counsel will 
be able to distinguish what nonfinal 
orders may permit appellate review 
before the trial proceedings are com- 
plete and to determine the proper 
method of invoking that review. 

An order must be “rendered” 
before it is ripe for appeal. For ap- 
pellate purposes, the rendition date 
is critical because it begins the juris- 
dictional period for filing an appeal. 
The rules on rendition, however, are 
confusing. Rule 9.020(h) provides 
that an order is not rendered until 
the clerk has actually filed the order 
signed by a judge. Thus, contrary to 
popular opinion, an order is not ren- 
dered when the court first announces 
its ruling or even when the order is 
signed by the judge. 

Rule 9.020(h) also provides that 
the rendition of a final order is 
delayed when certain authorized 
post-judgment motions are filed. It 
is imperative that counsel carefully 
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consult Rule 9.020(h) and case law 
to understand what post-judgment 
motions are authorized, because ren- 
dition of a final order is not delayed 
by an unauthorized motion. In addi- 
tion, a motion that would otherwise 
postpone rendition will not do so if 
it is filed or served in an untimely 
manner. Thus, an appeal filed more 
than 30 days from the final order or 
judgment will be dismissed.* 

If a timely and authorized motion 
staying rendition has been filed, an 
appeal must be taken when a signed, 
written order disposing of the motion 
between the movant and one other 
party has been filed, regardless of 
whether other authorized motions 
are pending between the movant 
and any other party.’ Again, failure 
to timely appeal under these circum- 
stances will mean the end of the ap- 
pellate process before it has begun. 

The rules pertaining to post-trial 
motions contain a variety of filing 
and service deadlines. In short, there 
is no uniformity. As a result, an ap- 
pellate practitioner familiar with 
these rules may be an invaluable 
asset to trial counsel in ensuring that 
the merits of the appeal are heard. 


Preliminary Consideration: 
Whether to Appeal 

Few trials are devoid of any le- 
gal error. That does not mean that 
every result provides the basis for 
a meritorious appeal. Rule 4-3.1 of 
the Rules Regulating The Florida 
Bar precludes an attorney from tak- 


ing a frivolous appeal or advancing 
a frivolous issue. Pursuant to FS. 
§57.105(1) (2005), counsel in Florida 
may be personally subject to attor- 
neys’ fees sanctions for filing frivo- 
lous appeals. Experienced appellate 
counsel are aware that not all errors 
at trial constitute reversible error. 

If an appeal is to be taken, the trial 
record must be reviewed for error. 
The skill that is perhaps the most 
important and unique to the appel- 
late litigator is that of working with 
the record on appeal and isolating 
what issues are appropriate and like- 
ly to obtain appellate relief.'° While 
trial counsel may be tempted to raise 
a multitude of issues on appeal, an 
experienced appellate attorney will 
select only the strongest arguments. 
The “kitchen sink” approach only 
serves to clutter a brief and obscure 
meritorious issues. Less is more in 
the appellate context. 

In some circumstances, trial coun- 
sel may be too personally involved 
with a case and unable to distance 
himself or herself when confronting 
and recognizing errors committed 
at trial. Trial counsel’s recollections 
about the trial often do not comport 
with the information contained in 
the record on appeal. Appellate coun- 
sel may not have personal knowledge 
of the trial proceedings, but they 
know their way around the appellate 
courts. They have developed skills 
and expertise unique to the appellate 
arena. Not only does an appeal move 
to a completely different courthouse, 
but it will also be heard by different 
judges and will be governed by differ- 
ent rules. An appeal is a completely 
fresh and new stage of the litigation. 
The appellate attorney's fresh per- 
spective at this stage may be a key 
component to prevailing on appeal. 


Commencing the Appeal 

Rule 9.110(b) provides that a party 
seeking to appeal a final judgment 
must file two copies of a written 
notice of appeal with the clerk of 
the lower court and pay the required 
filing fees within 30 days after the 
judgment is rendered. Practitioners 
should remember to calendar the 
appeal deadline because it is juris- 
dictional. A party to whom a notice 
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of appeal is served may also seek 
appellate review of the judgment by 
filing a notice of cross-appeal with 
the clerk of the lower court within 
10 days after the notice of appeal is 
filed, or within 30 days after rendi- 
tion of the judgment, whichever is 
later. 

The value of appellate experience 
cannot be overstated, even when it 
comes to filing an apparently simple 
document like a notice of appeal. 
Appeals have been dismissed based 
on seemingly minor procedural er- 
rors, such as the way an appellant 
is identified on the notice of appeal. 


Briefs 

Appellate judges across the coun- 
try maintain that an ability to write 
clearly has become the most impor- 
tant prerequisite for an appellate 
lawyer. According to former Chief 
Justice William Rehnquist, “[Rlarely 
is good oral advocacy sufficient to 
overcome the impression made by 
a poorly written brief.”'' Judge Joel 
Dubina of the 11th Circuit empha- 
sizes that the appellate brief is the 
single most important factor in the 
appellate process.’ Regardless of 
whether oral argument is granted, 
it is the brief that makes the first 
and last impression on the appel- 
late court. Former Justice Thurgood 
Marshall aptly made the point as 
follows: 
[I]t is the brief that does the final job, if 
for no other reason than that the opin- 
ions are often written several weeks and 
sometimes months after the argument. 
The arguments, great as they may have 
been, are forgotten. In the seclusion of his 
chambers, the judge has only his briefs 


and his law books. At that time your brief 
is your only spokesman. !* 


There are very strict guidelines for 
what must be included and what can- 
not be included in an appellate brief. 
Florida Rule of Appellate Procedure 
9.210(b) provides specific sections 
that the initial brief must contain, 
and Rule 9.210(c) provides that the 
answer brief is prepared in the same 
manner as the initial brief, provided 
that the statement of the case and 
the facts may be omitted. The rule 
also notes that if a cross-appeal has 
been filed, the answer brief shall in- 
clude the issues in the cross-appeal 
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that are presented for review and 
argument in support of those issues. 
A reply brief should contain only 
argument in response and rebuttal 
to the argument presented in the 
answer brief, as provided by Rule 
9.210(d), and the cross-reply brief is 
limited to rebuttal of the argument 
of the cross-appellee, as required by 
Rule 9.210(e). 

There are also guidelines regard- 
ing the timing of the briefs. Rule 
9.110(f) requires the appellant serve 
the initial brief within 70 days of 
filing the notice of appeal. Pursuant 
to Rule 9.210(f), the answer brief 
must be served within 20 days after 
service of the initial brief; the reply 
brief, if any, must be served within 
20 days after service of the answer 
brief; and the cross-reply brief, if 
any, shall be served within 20 days 
thereafter. 

The appellate courts strictly 
enforce the rules concerning the 
briefing and presentation of the 
issues on appeal. Even minor devia- 
tions from the rules regarding font 
size, margins, verifications, binding, 
and service can derail an otherwise 
meritorious appeal. Generally, Rule 
9.210(a)(5) provides that initial and 
answer briefs may not exceed 50 
pages in length and reply briefs can- 
not exceed 15 pages in length. The 
table of contents and the citation of 
authorities are excluded from the 
computation. However, the experi- 
enced appellate attorney recognizes 
that just because one is entitled to 


the space does not mean one must 
use it: Brevity and clarity are always 
preferable. 

Issue framing is among the most 
important aspects of legal writing. 
The goal of the appellate practitioner 
is to persuade the court that his or 
her view of the case is the right one. 
Appellate judges keenly recognize 
that the filing of a weighty appellate 
brief might be lucrative for the attor- 
ney or may be intended to impress the 
client. This is not, however, a way to 
win points with the appellate court. 

The art of writing an appellate 
brief is demonstrated most clearly 
through the statement of the facts, 
the most important part of an ap- 
pellate brief. In order to be effective, 
the statement of the facts should 
provide the appellate court with 
only that information necessary to 
the case. Appellate attorneys know 
not to cite law or make legal argu- 
ments in the statement of the facts. 
Accuracy is critical. It is best to deal 
with bad facts openly and honestly. 
It is also never a good idea to attack 
opposing counsel, the parties, or the 
trial judge in the appellate briefs 
or at oral argument. Such conduct 
only serves to demean the appellate 
process. It is best to let the facts 
speak for themselves and to point out 
inconsistencies in the testimony. 

The statement of facts should be 
structured in such a manner that 
the legal arguments follow logi- 
cally. Although an attorney should 
structure the statement of facts in 
a light favorable to his or her client 
when appropriate, the statement 
of facts must be even-handed and 
straightforward. Writing a state- 
ment of facts that is neutral in form 
but simultaneously persuasive takes 
considerable skill. If the statement of 
facts is one-sided, the attorney faces 
the possibility of losing credibility 
with the appellate court. An appel- 
late counsel’s reputation for candor 
and honesty goes a long way toward 
rendering his or her oral advocacy 
effective. 

The summary of the argument 
is another important section of the 
appellate brief that should not be 
overlooked, because it offers the ap- 
pellate court the first glimpse of the 
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arguments on appeal — the heart of 
the appellate brief. 

Two tasks must be accomplished 
through the brief: 1) informing the 
appellate court about the case; and 2) 
persuading the appellate court that 
the attorney’s position is correct.'4 
Appellate lawyers who have worked 
to develop their written advocacy 
tend to be good writers. The ability 
to write clearly and concisely is a 
valuable skill that yields significant 
advantage. 


Standard of Review 

Standards of review, once called the 
appellate court’s “measuring stick” by 
Judge John Godbold of the 11th Cir- 
cuit, are essential on appeal to frame 
the issues and define the depth of the 
appellate court’s review.'° “Unless 
counsel is familiar with the standards 
of review for each issue, he may find 
himself trying to run for a touchdown 
when basketball rules are in effect.”!® 
While the trial court focuses directly 
on the parties and the merits of their 
dispute, an appellate court’s focus is 
the trial court. The appellate court 
must determine under the applicable 
standard of review whether the trial 
court committed an error that war- 
rants reversal. Appellate lawyers are 
often better equipped to appreciate 
the different standards of review 
because the standard of review does 
not play a role in the trial court pro- 
ceedings. An attorney who fails to 
recognize the appropriate standard 
of review will not properly structure 
the argument on appeal. 


Oral Argument 

Appellate oral argument differs 
from argument at the trial level. 
Often an argument that may work 
before a jury will serve to antagonize 
the appellate court. Appellate coun- 
sel generally have 10 to 20 minutes 
to reduce their argument to its bare 
essentials. When the appellate litiga- 
tor learns the names of the members 
of the appellate panel that will hear 
the appeal, it is advantageous for the 
appellate advocate to go through the 
cases cited in the briefs and identify 
the cases decided by each appellate 
judge. Knowing the appellate judge’s 
perspective on the issue may provide 


the appellate litigator with the unique 
opportunity to formulate an argument 
customized to address the appellate 
judge’s concerns. Similarly, if the appel- 
late judge has written an opinion that 
supports appellate counsel's argument 
on appeal, appellate counsel can point 
to that fact and ask the appellate court 
to reaffirm its prior decision. 

One of the advantages of hiring 
experienced appellate counsel is that 
he or she will have argued before 
the same appellate judges numer- 
ous times. Some appellate attorneys 
have had so much experience in the 
appellate arena that oral argument to 
the outside observer looks as though 
counsel is merely having a conversa- 
tion with the court. 

Representing the appellee is some- 
times more difficult than representing 
the appellant. This is especially true 
for attorneys who have not routinely 
argued in the appellate arena. Coun- 
sel for the appellee must adapt an ar- 
gument at the last minute in response 
to what counsel for the appellant 
has just argued. Appellate counsel is 
generally practiced in anticipating an 
appellant’s argument and questions 
from the bench and may be able to 
recognize important signals while 
observing the interaction of the judges 
and opposing counsel. If the appellant 
has not sufficiently answered a ques- 
tion from the bench, appellate counsel 
might open his or her argument with 
a better answer to the court’s ques- 
tion. If it appears that the judges are 
especially concerned over one of the 
appellant’s arguments, counsel for the 
appellee should be able to address the 
court’s concern. 

The most common error in oral ar- 
gument is not to sit down when done. 
Inexperienced counsel, realizing that 
there is time remaining, feels compelled 
to continue. This leads to repetition and 
serves to detract from the argument 
previously made to the court. Another 
common error is not to ask for any 
specific relief at the conclusion of oral 
argument. Appellate counsel recognizes 
the importance of informing the court 
of the specific relief requested. 


Conclusion 
Appellate litigation is a discrete and 
complicated area of litigation. Appel- 
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late advocacy requires knowledge and 
skills far different from those required 
in trial litigation. Appellate lawyers 
are familiar with the appellate pro- 
cess which enables them to avoid com- 
mon pitfalls and to take advantage of 
opportunities on appeal. As a result, 
attorneys representing clients at trial 
should seriously consider seeking the 
aid of an experienced appellate at- 
torney if an appeal is anticipated or 
intended. 
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City, COUNTY AND LOCAL 
GOVERNMENT LAW 


by David G. Tucker 


A Primer on Counties and Municipalities, Part 1 


s Florida continues to 
grow, more rural areas 
develop urban charac- 
teristics. Empty lands 
fill with people and houses. Local 
governments are called upon to 
provide more and more services to 
these areas. In light of this trend, it 
is periodically useful to review some 
of the basic building blocks of local 
government in Florida, specifically, 
counties and municipalities. This 
article is the first part of a two-part 
discussion of these building blocks. 
This part discusses the establish- 
ment and powers of counties and 
municipalities, while Part Two will 
discuss their interrelationships. 


Counties 

The Florida Constitution man- 
dates the division of the state into 
“political subdivisions called coun- 
ties.” The legislature is tasked to 
subdivide the state into counties “by 
law.” In F'S. Ch. 7, the legislature 
has divided the state into 67 coun- 
ties whose boundaries are defined 
severally in the subsections of Ch. 
7. Counties are defined territori- 
ally — in other words, in creating 
counties, there is no consideration 
of population, provision of services, 
or similar elements that must be 
present to justify the creation of 
municipalities. 

The constitution contemplates two 
types of counties: charter counties 
and noncharter counties.” A char- 
ter county is one governed under 
a county charter. A charter may be 
adopted, amended, or repealed only 
upon approval of the electors of the 
county in a special election. Art. VIII, 


§1(c) of the Florida Constitution, 
authorizes the legislature to enact 
procedures either through general 
or special law under which “county 
government may be established 
by charter which shall be adopted, 
amended or repealed only upon 
vote of the electors of the county 
in a special election called for that 
purpose.” The procedures for en- 
acting and implementing a county 
charter are set forth in general law 
in FS §§125.60-125.64 and 125.80- 
125.88(2006). 

The constitution directly confers 
upon charter counties “all powers 
of local self-government not incon- 
sistent with general law, or with 
special law approved by vote of the 
electors. The governing body of a 
county operating under a charter 
may enact county ordinances not 
inconsistent with general law.”* This 
is a broad grant of power. As one 
court has recently noted: “Case law 
has long held that charter counties 
are akin to municipalities and have 
the same powers and authority to 
implement ordinances as municipali- 
ties unless an intention to exclude 
them is plainly discernable ....That 
upon a county becoming a charter 
county it automatically becomes a 
metropolitan entity for self-govern- 
ment purposes.”* Charter counties 
do differ from municipalities in one 
important respect, however. Art. 
VIII, §1(g), Florida Constitution, 
limits the force of special laws within 
a charter county only to those special 
laws approved by the voters of the 
charter county. No similar constitu- 
tional limitation applies to special 
laws applicable to municipalities. 
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In the event of a conflict between 
an ordinance adopted by a charter 
county and an ordinance adopted by 
a municipality, the constitution re- 
quires that the county charter itself 
define which ordinance prevails.® 

Noncharter counties only have 
“such power of self government as is 
provided by general or special law.”® 
The legislature has enacted F:‘S. Ch. 
125 to confer and delegate powers 
to noncharter counties. In addition 
to specific powers conferred by the 
legislature upon counties (for ex- 
ample, the power to create municipal 
service taxing and benefit units), the 
legislature has also included a broad 
general delegation of home rule 
power to noncharter counties. FS. 
§125.01(1)(w) authorizes noncharter 
counties to “perform any other acts 
not inconsistent with law, which acts 
are in the common interest of the 
people of the county, and exercise all 
powers and privileges not specifically 
prohibited by law.” This delegation 
of home rule power to noncharter 
counties is broad.’ Nevertheless, it 
is a legislative, not a constitutional, 
grant of home rule power, and as 
such is subject to legislative regula- 
tion through special law in the same 
manner as is a municipality. In a 
noncharter county, in the event of a 
conflict between a county ordinance 
and a municipal ordinance, the non- 
charter county’s ordinance “shall not 
be effective within the municipality 
to the extent of such conflict.”* 

The constitution requires that 
counties be governed by five or seven 
commissioners unless otherwise 
provided by county charter.° County 
commissioners of both charter and 
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noncharter counties are, thus, of- 
ficers whose office is created under 
the constitution in the same manner 
as the sheriff, tax collector, property 
appraiser, supervisor of elections, 
and clerk of circuit court.'° The con- 
stitution allows a county charter or 
a special law approved by the voters 
to abolish any office when its duties 
are transferred to another office; in 
addition, such a special law or char- 
ter may also take away the tasks of 
ex officio clerk of the board of county 
commissioners, auditor, recorder, and 
custodian of county funds from the 
clerk of the circuit court and assign 
them to a different officer. 


Municipalities 

Unlike counties, municipalities 
are not required to be created by 
the legislature. Instead, the consti- 
tution confers upon the legislature 
the discretion to create municipali- 
ties. Thus, “[m]unicipalities may be 
established or abolished and their 
charters amended pursuant to 
general or special law.”!! The con- 
stitution confers upon municipali- 
ties “governmental, corporate and 
proprietary powers to enable them 
to conduct municipal government, 
perform municipal functions and 
render municipal services, and may 
exercise any power for municipal 
purposes except as otherwise pro- 
vided by law.”’? Municipal officers 
are not “constitutional officers.” 

¢ Municipal Creation 

The legislature has exercised its 
authority under Art. VIII, §2(a), 
Florida Constitution. F.S. Ch. 165 
sets out procedures and conditions 
precedent for the incorporation, 
merger, and dissolution of munici- 
palities, and F.'S. Ch. 166 sets out 
municipal powers. 

In FS. §165.022 (2005), the leg- 
islature has declared that the pro- 
cedures set out in Ch. 165 are the 
uniform method for incorporating 
municipalities. The statute reads, in 
pertinent part: “The provisions of the 
act shall be the exclusive procedure 
pursuant to general law for forming 
or dissolving municipalities in this 
state,” with the lone exception be- 
ing formation of municipalities in 
those charter counties established 
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municipalities. 


under Florida’s 1885 Constitution. In 
contrast to the creation of counties, 
which has been done through gen- 
eral law and purely on a territorial 
basis, FS. §165.041(1)(a) mandates 
that incorporation be accomplished 
through a special act of the legisla- 
ture upon compliance with criteria 
in FS. §165.041(2)(b). The criteria 
require a feasibility study and in- 
clude standards that the feasibility 
study must show that the proposed 
municipality satisfies. 

The feasibility study must be 
submitted to the legislature no later 
than 90 days prior to the first day 
of the regular legislative session 
in which the proposed municipal 
charter would be adopted. The ele- 
ments that must be addressed in the 
feasibility study are: 


1. The general location of territory 
subject to boundary change and a map 
of the area which identifies the proposed 
change. 

2. The major reasons for proposing 
the boundary change. 

3. The following characteristics of 
the area: 

a. A list of the current land use 
designations applied to the subject area 
in the county comprehensive plan. 

b. Alist ofthe current county zoning 
designations applied to the subject area. 

c. Ageneral statement of present 
land use characteristics of the area. 

d. A description of development 
being proposed for the territory, if any, 
and a statement of when actual develop- 
ment is expected to begin, if known. 

4. A list of all public agencies, such 
as local governments, school districts, and 
special districts, whose current boundary 
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falls within the boundary of the territory 
proposed for the change or reorganization. 

5. A list of current services being pro- 
vided within the proposed incorporation 
area, including, but not limited to, water, 
sewer, solid waste, transportation, public 
works, law enforcement, fire and rescue, 
zoning, street lighting, parks and recreation, 
and library and cultural facilities, and the 
estimated costs for each current service. 

6. A list of proposed services to be 
provided within the proposed incorpora- 
tion area, and the estimated cost of such 
proposed services. 

7. Thenames and addresses of three of- 
ficers or persons submitting the proposal. 

8. Evidence of fiscal capacity and 
an organizational plan as it relates to 
the area seeking incorporation that, at a 
minimum, includes: 

a. Existing tax bases, including ad 
valorem taxable value, utility taxes, sales 
and use taxes, franchise taxes, license and 
permit fees, charges for services, fines and 
forfeitures, and other revenue sources, as 
appropriate. 

b. A five-year operational plan 
that, at a minimum, includes proposed 
staffing, building acquisition and con- 
struction, debt issuance, and budgets. 

9. Data and analysis to support the 
conclusions that incorporation is neces- 
sary and financially feasible, including 
population projections and population 
density calculations, and an explanation 
concerning methodologies used for such 
analysis. 

10. Evaluation of the alternatives 
available to the area to address its policy 
concerns. 

11. Evidence that the proposed mu- 
nicipality meets the requirements for 
incorporation pursuant to s. 165.061." 


In addition, for counties having 
municipal overlays adopted pursuant 
to F.8.§63.3217 information about 
the overlay must be included in the 
submission of the feasibility study. 

The municipal charter must con- 
tain the elements set forth in FS. 
§165.061 (2005). In addition, a mu- 
nicipal charter cannot prohibit “the 
legislative body of the municipality 
from exercising its powers to levy 
any tax authorized by the Constitu- 
tion or general law.”" 

¢ Municipal Powers 

The constitutional grant of power 
to municipalities is subject to two 
limitations. First, the powers exer- 
cised must be exercised in further- 
ance of a municipal purpose; second, 
the powers may be exercised “except as 
otherwise provided by law.” This con- 
stitutional grant of power is more lim- 
ited than the grant of power to charter 
counties. Charter counties are limited 
only by general law or by special law 
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approved by the electors. Municipali- 
ties, in contrast, may be regulated even 
by local laws not approved by vote of 
the electors, in the same manner as 
noncharter counties. 

To implement Art. VIII, §2(b), the 
legislature enacted F‘S. §§166.021(3) 
and (4) (2006), as follows: 


(3) The Legislature recognizes that 
pursuant to the grant of power set forth in 
s. 2(b), Art. VIII of the State Constitution, 
the legislative body of each municipality 
has the power to enact legislation con- 
cerning any subject matter upon which 
the state Legislature may act, except: 

(a) The subjects of annexation, 
merger, and exercise of extraterritorial 
power, which require general or special 
law pursuant to s. 2(c), Art. VIII of the 
State Constitution; 

(b) Any subject expressly prohib- 
ited by the constitution; 

(c) Any subject expressly pre- 
empted to state or county government by 
the constitution or by general law; and 

(d) Any subject preempted to a 
county pursuant to a county charter ad- 
opted under the authority ofss. 1(g),3,and 
6(e), Art. VIII of the State Constitution. 

(4) The provisions of this section 
shall be so construed as to secure for 
municipalities the broad exercise of 
home rule powers granted by the con- 
stitution. It is the further intent of the 
Legislature to extend to municipalities 
the exercise of powers for municipal 
governmental, corporate, or proprietary 
purposes not expressly prohibited by 
the constitution, general or special 
law, or county charter and to remove 
any limitations, judicially imposed or 
otherwise, on the exercise of home rule 
powers other than those so expressly 
prohibited. However, nothing in this 
act shall be construed to permit any 
changes in a special law or municipal 
charter which affect the exercise of 
extraterritorial powers or which affect 
an area which includes lands within 
and without a municipality or any 
changes in a special law or municipal 
charter which affect the creation or 


David G. Tucker is an attorney in 
the Tallahassee office of Nabors, Giblin 
& Nickerson, PA., a firm that primarily 
represents local governments. He served as 
the county attorney for Escambia County 
and is a past president of the Florida As- 
sociation of County Attorneys. 

This column is submitted on behalf 
of the City, County, Local Government 
Law Section, Mary Helen Campbell, chair, 
and Jewel W. Cole, editor. 


existence of a municipality, the terms 
of elected officers and the manner of 
their election except for the selection 
of election dates and qualifying periods 
for candidates and for changes in terms 
of office necessitated by such changes 
in election dates, the distribution of 
powers among elected officers, matters 
prescribed by the charter relating to 
appointive boards, any change in the 
form of government, or any rights of mu- 
nicipal employees, without approval by 
referendum of the electors as provided 
in s. 166.031. Any other limitation of 
power upon any municipality contained 
in any municipal charter enacted or 
adopted prior to July 1, 1973, is hereby 
nullified and repealed. 


The definition of municipal pur- 
pose continues to evolve. Specifically, 
the Florida Supreme Court construes 
“municipal purpose” in Art. VIII, 
§2, Florida Constitution (municipal 
powers) more broadly than the court 
construes the term “municipal or 
public purposes” in Art. VII, §3(a), 
Florida Constitution (exemptions 
from ad valorem taxation).'° 


Conclusion 

As Florida has grown over the 
last few decades, counties and mu- 
nicipalities have had to interact, and 
these interactions have not always 
been simple. Part Two will address 
some of the legal rules governing 
these interactions. 


Const. art. VIII, §1(a). 

Const. art. VIII, §1(c). 

3 Fia. Const. art. VIII, §1(g). 

‘ Stork v. Bellsouth Corp., 847 So. 2d 
1098, 1099 (Fla. 4th D.C.A. 2003). 

5 Fa. Const. art. VIII, §1(g). 

Const. art. VIII, §1(f). 

7 Santa Rosa County v. Gulf Power 
Corp., 635 So. 2d 96 (Fla. 1st D.C.A. 
1994). 

8 Id. 

Const. art. VIII, §1(e). 

10 See Fa. Const. art. VIII, §1(d). 

1 Fra. Const. art. VIII, §2(a). 

12 Fa. Const. art. VIII, §2(b). 

8 See Fia. Star. §165.041(1)(b)1-11, 
(2005). 

4 Fra. Strat. §165.061(1)(e)(2); 1998 Op. 
Atty Gen. Fla. 75. 

8 See Dept. of Revenue v. Gainesville, 
918 So. 2d 250 (Fla. 2005). 
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SPOTLIGHT ON VOLUNTARY BAR 
ASSOCIATIONS 


by Farrah Hudson 


t may be true that luck is where 

opportunity meets preparation. 

But often, there is a gap in 

between the two for students, 
especially law students. 

More often than not, forces of nature 
converge to bridge the gap between 
preparation and opportunity. One such 
catalyst in Florida is the Palm Beach 
County Bar Association’s Minority Initia- 
tive Program, launched in May 2005. 

The program is designed to provide 
internship placements during 
the school year to minority 
second- and third-year law 
students from four regional 
law schools: Nova Southeast- 
ern University, St. Thomas 
University, the University of 
Miami, and Florida Interna- 
tional University. 

The bar association’s stat- 
ed goals are to introduce stu- 
dents at the four law schools 
to Palm Beach County, pro- 
viding them with exposure 
to the local legal community, 
and mentoring opportuni- 
ties. The program was one 
that Shelley-Ann Springer, 
a student at the University 
of Miami law school and an 
intern with the West Palm 
Beach law firm Gunster Yo- 
akley, could not pass up. 

“Had the internship not 
worked out, I wasn’t really going to do 
anything. I was just going to concen- 
trate on my semester. I was given the 
opportunity to see what [a law firm] was 
really like,” Springer said. 

Another University of Miami student, 
Cleve Glenn, an intern at Greenburg 
Traurig, looked forward to his intern- 
ship experience. “Overall, it demysti- 
fied the idea of working in a law firm,” 
Glenn said. “I was given the opportunity 


At the Threshold — 
Where Preparation Meets Opportunity 


to develop good relationships with the 
attorneys.” 

However, these internship opportuni- 
ties were not won without significant 
preparation. The students chosen were 
in the top 50 percent of their respec- 
tive classes, showed involvement and 
leadership in law school organizations, 
received law school awards and honors, 
and participated in community service 
activities. While evidence of this prepa- 
ration was noted by the firms, it also 


The Minority Mentoring Program of the Palm Beach County Bar Asso- 
ciation introduces law students to the local legal community. In the front 
row from the left are law students Patrick McKinley, University of Miami; 
Barbara Petit-Homme and Jessica Menjivar, St. Thomas University; Sue- 
Anne Robinson, Florida International University; Gabriel Mejia, Nova 
Southeastern University; Cleve Glenn and Shelly Springer, University of 
Miami. In the back row are law firm representatives V. Lynn Whitfield, Wal- 
ton Lantaff Schroeder & Carson; David Prather, Lytal Reiter Clark Fountain 
& Williams; Meenu Sasser, Gunster Yoakley & Stewart; Denise Coffman, 
Clerk & Comptroller's Office; Theodore Leopold, president of the PBCBA; 
Sharon Bock, Clerk & Comptroller for Palm Beach County; Nisha Wright, 
Ruden McClosky; Al Malefatto and Marc Matthews, Greenberg Traurig. 


opened other doors. 

“My last day, several of the attorneys 
took me to lunch. My boss knew I was 
going to Houston; however, she ex- 
pressed an interest in [employing] me,” 
said Glenn. “To me that gesture meant 
a lot. If I had not already committed to 
the other firm, I would have stayed.” 

Creating a range of choices for herself 
was important to St. Thomas Univer- 
sity School of Law student Jessica Lar- 
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ramendi-Menjivar, who interned with 
the clerk and comptroller of Palm Beach 
County. Prior to participating in the 
program, she had held two internships. 
“I was going to try to seek out another 
form of internship, but what I saw was 
that [the Minority Initiative Program] 
was looking for interns for placement 
in Palm Beach County,” Larramendi- 
Menjivar said. 
“Jessica worked with our in-house 
counsel. She was highly committed to 
her internship program and 
very serious about her work. 
We think her skills and drive 
should equip her well for a suc- 
cessful legal career. I hope to see 
her practicing in Palm Beach 
County some day,” said Sharon 
R. Bock, clerk and comptroller 
of Palm Beach County. 
Many interns are rewarded 
for their ambition and experi- 
4 ence. Springer was eventually 
offered a position with the 
Shook, Hardy and Bacon law 
firm, where she interned last 
summer. For her part, Larra- 
mendi-Menjivar, who is in the 
process of interviewing, said 
the experience “gave me an 
introduction as to what work- 
ing in a firm would be like.” 
Because of its success, the 
PBCBA Minority Initiative 
Program expanded from its 
six original law firms, clerk of the court, 
and Fourth District Court of Appeal 
during the spring 2006 semester, add- 
ing three more law firms and the 15th 
Judicial Circuit. 
Which goes to show what a difference 
a little “luck” can make. 


Farrah Hudson is an intern with 
The Florida Bar’s Public Information and 
Bar Services Department. 
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Lawyer Services 


Attorney Discipline 


@ Allen S. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation 
of attorneys before Florida Bar Grievance 
Committees, Referees and the Florida Su- 
preme Court. Mr. Katz has vast experience in 
defending attorneys and other professionals in 
administrative, civil, or criminal proceedings. 
Referring attorneys are gladly paid in accor- 
dance with Florida Bar rules. Law Offices of 
Allen S. Katz, P.A., 1200 Brickell Avenue, 
Suite 1620, Miami, Florida 33131; Tel: (305) 
379-5554, Fax: (305) 379-4548. 


Attorney Referral Services 


Attention - New Attorneys? 

Just went out on your own? New to Florida? 
Starting up a practice? Let us jump start you. 
- We have helped many.- And they will tell you. 
Referances Available. A-A-A Attorney Refer- 
ral Service; 888-669-4345; 877-733-5342. 


Automotive Forensic Services 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@ AAFSA.COM. 


® Allen S. Katz, Esq., former State 
prosecutor and Chair, Florida Bar Ethics 
Grievance Committee, concentrates on 
representing those accused of criminal law 
violations in both Florida and federal Courts. 
Mr. Katz is available to act as co-counsel in 
cases throughout the State of Florida, and 
gladly pays referring attorneys in accordance 
with Florida Bar rules. Law Offices of Allen S. 
Katz, P.A., 1200 Brickell Avenue, Suite 1620, 
Miami, Florida 33131; Tel: (305) 379-5554, 
Fax: (305) 379-4548. 


Criminal Defense Lawyers 


@ aaacriminaldefense.com, Grey Tesh, 
Esq., represents the accused in State and 
Federal courts all over Florida, Call (561) 686- 
6886, greytesh @aaacriminaldefense.com, 
1610 Southern Bivd. WPB, FL 33406. 


Expert Witnesses 


Handwriting 

= American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 
www.americandocumentexaminers.com. 


@ Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
29 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of Certi- 
fied Planners (AICP). 35+ years Experience in 
testimony regarding Land Use, Comprehensive 
Plans, Land Development Codes, Site Plans, 
& Compatibility, Consistency & Compliance. 
Solin and Associates, Inc.; (407) 682-7200; 
(407) 252-7200 cell; saiplans @ aol.com: www. 


Law Enforcement 
& Security 


@ Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.|. Academy graduate. Former 
University Criminal Justice Instructor. (954) 
434-0413. 


Medical 


@ Physicians For Quality: Credible medi- 
cal experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visitus at www.pfq.com. 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: ac- 
cidents, injuries, wrongful death, construction, 
trucking/rail, disputes, product liability, mineral 
property management, mineral appraisal for 
estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William TT. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut.com. 


Foreign Business Practices 


mJ. Laurence Eisenberg, Esq. admitted 
to practice for 40 years, is now available to consult 
on foreign business practices. Served 20 years as 
Counselor for Commercial Affairs in US embassies 
in Asia, Europe, Mexico and The Caribbean. Avail- 
ability is not to advise on foreign law, but on busi- 
ness practices before, during and post transaction. 
E-MailJLEisenberg1 @comcast.net 

or call 6775. 


COULD 
HERE 


Professional Liability) 
Malpractice Insurance | 


@ Attorneys First Insurance, specializing 
in legal malpractice/professional liability. We 
welcome phone quotes. Sam Cohen, 2623 
McCormick Dr., Suite 105, Clearwater, FL 
33759, (727) 799-4321, Fax: (727) 499- 
6829; e-mail: ATTORNEYSFIRST@AOL. 
COM. 


Stockbroker Fraud 


ismanagement 


= Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Stockbroker Misconduct | 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities 
industry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of 
securities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 


Lawyer Services 
Rates 


Standard Format — $80 
per insertion. Minimum 
of 5 lines. Each addi- 
tional line is $20. Initial 
ad placement payable 
in advance. 5-time in- 
sertion, $400; 10-time 
insertion, $750. 


Display Format — 
1 Time 5 Times 10 Times 

1/6 pg $300 $250 $200 
1/12 pg $250 $225 $200 


THE FLORIDA BAR JOURNAL/MARCH 2007 


53 


| 
| 
| 
: 


Lawyer Services 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Intemet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 

INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


FREE! HCAI MEDICAL TEAM REV] * 
OF MEDICAL RECORDS! * 
FREE! WRITTEN REPORT IF CASE HAS 
NO MERIT! 

FREE! ON GOING CONFRENCE TUTORIALS! 
Billions & Billions of dollars have been awarded 
to our clients in 22 years. Over 12,500(+) 
REPEAT Law Firms in 40 states. Preeminent in 
U.S. We have the perspicacity to bring you “up 
to speed” quickly & refine your presentations. 
Our specialty is preparing counselors new to this 
arena. Our Fee $395! No bills, nothing to sign. 
Depo & courtroom questions free. Avoid name 
sellers - they have “plants” infesting their lists! 
STRONG testimony for Plaintiff & Defense. 

Health Care Auditors, Inc. 

10126 Sorenstam Drive 

Trinity, Florida 34655 

Toll Free 877-390-HCAI1 

Facsimile 727-375-7826 

Telephone 727-579-8054 


All major credit cards accepted. 


If it's a question of 


Safety... 


The answer must be 
Engineering, Safety, and 


Security Experts Profess : oO nal 


(All Disciplines) 


Professional Safety Incorporated 


1.800.562.7233 Located in the Palm Beach Area 


Th bertson SW 91s Drive Gainesville, FL 32608 
fhe Rol on Group» (352) 373-9031 F: (352) 373-9099 
‘Construction Law / Trial Practice 


CONTINGENCY CONSTRUCTION CLAIMS 


*Delay Claims *Liens 
¢Contract Disputes *Surety Disputes 
*Bond Claims *Defect Claims 


Experience is the Difference! 

With more Board Certified Construction Lawyers under one roof 
than any other law firm in Florida, we’re familiar with the 
dynamics of the construction process. We know how to actively 
manage claims and disputes and get them resolved in a timely and 
cost effective manner. 


For more information, visit our website at www.robertsongroup.org 


Have you ever wished you could sit down 
and talk in complete confidence with someone 
about your law practice — someone whose drink- 
ing or drug problem may have been worse than 
yours; someone who can tell you what drinking/ 
use of drugs did to his or her practice, family, and 
health? Or maybe just someone to listen with an 
understanding heart rather than with judgment and 
condemnation? 


Have you ever thought what a relief it would 
be, without any cost whatsoever, to be able to talk 
frankly with just such a person—a person who is 
solving problems just like yours and is living happily 
and usefully? 


Now you can. Call the Florida Lawyers 
Assistance, Inc., hotline at 800/282-8981. 


| 
oe EXPERTS- ALL SPECIALTIES 
CONSULTATIVE EXPERTS 
TO THE MEDICAL<EGAL COMMUNITY 
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Lawyer Services 


CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE 
with in-depth medical testimony of physical damages caused by pain. 


Witness, Ltd? 


medical expert testimony in medical malpractice, personal injury & disability claims 


Med-Witness provides 
quality medical experts in 
any field of health ca 


847-673-4422. 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


Bill Hager, President cai 561-995-7429 


Former Insurance Commissioner 
Former Property Casualty CEO Full background at: 


www. expertinsurancewitness.com 


DELTA 
Expert Construction Consulting 


MAKING DIFRFERINCE 


Challenging legal issues require seasoned experts. 
e Contract Audits / Fraud Investigations 

e Schedule Delay Analysis 

e Construction Defects Investigations 

e Termination / Bankruptcy / Surety Bond Claims 


Delta Consulting Group is a national firm with an international reach of professionals 
experienced in construction, engineering, forensic accounting, litigation support, expert 
witness, financial, economics, insurance, surety, real estate and dispute resolution. 
Serving all of Florida 
Miami: 305.421.6379 - Gulf Coast: 850.932.7365 - www.DELTA-CGi.com 
Offices Nationwide 


St. Jude Children's 
Research Hos 


ALSAC + Danny Thomas, Founder 


Call now to help. 
1-800-996-4100 
Finding cures. Saving children. www.stjude.org 


FREEDOM 
FOR MORE 
BILLABLE HOURS 


Chapter 7 & 13 
Bankruptcy Petition Processing 
Under New Reform Law 
Best Case Software 

ECF Filing 


FREE YOUR STAFF to work on 
more complex cases! Eliminate all 


time consuming details and let us do 
the work! 


Visit our website at: 
www.bankruptcycoordinator.com 


Email: be@bankruptcycoordinator.com 


Contact Us: 
727-364-6333 


Hablamos Espanol 
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Lawyer Services 


Damage & Financial Expert 


¢ Lost Profits ¢ Loss of Wages 
¢ Business Valuation ¢ Loss of Benefits 
¢ Forensic Accounting © Loss of On-Call Time 


B, Michael Grant, CPA 4 | 
1095 Jupiter Dr., Ste. 7, J upiter, FL 33458 : ankruptey — 
772.932.4066 * barry@bmichaelgrantcpa.co Corporate Creations 


20-Years Experienced ‘ D ell, Inc. 
www.bmichaelgrantcpa.com ‘Delta Consulting 


mpire Corporate 
ore Langer Mtl Cover 
silsbar 33 | 
G overnment Liaison 54 
I Michael Grant,CPA 


Harvey E. Morse, P.A. 
E ealth Care Auditors 


; I nsurance Metrics 
International Genealogical 
I elley Uustal 


LexisNexis 

“What’s the point of having high speed Internet, instant messaging, and 1 illy O’Toole & Brown 
a Blackberry if I waste 45 minutes a day looking for parking?” 1 ytal, Reiter, Clark 

— fed Witness 

Advisors 

ofessional Safety 

Q LTT International 

icci, Leopold 

unTrust Bank 

’ allahassee Center 

The Robertson Group 


Thomas & LoCicero 


Trugman Valuation 2 
Univ. 
“Well, okay, but no one will take me seriously y ae Deo oe 
as a programmer if I’m wearing a suit.” = 


56 THE FLORIDA BAR JOURNAL/MARCH 2007 


| 
i 
_ Advertisers 
55 
| 
| 
j | 
5 
\ | 23 
2 
Cover 2 
55 
54 
| 
| 
29 
: 
q 


ssional 


ability Insuran 


West Regulations Suite”. Now on Westlaw® 


All state and federal regulations for a topic. All together. 


West Regulations Suite for employment, insurance and securities is your one-stop source 
for consolidated state and federal regulatory information. Find what you need on a topic 


and complete your regulatory research in one convenient location without having to 
search multiple sources. 


Get the complete picture with state and federal regulations, integrated with state agency 
materials and decisions, statutes and caselaw. 


West Regulations Suite. The comprehensive source you've been thirsting for. 


Learn more at west.thomson.com/westlaw/regulationssuite or 
call 1-800-762-5272 today. 
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